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Bank Liable Failing Collect Check Cash 


Where bank undertakes check cash for 
depositor but takes the drawee’s cashier’s check instead and 
the drawee fails the following day, the bank will liable 
the depositor for the amount his loss. Kraus Chatham 
Phenix National Bank Trust Co., Municipal Court 
City New York, 256 Supp. 721. 

this case the facts showed that the plaintiff had 
account the Bank United States, New York City, 
amounting $2,660. December 10, 1930, called 
the defendant bank and informed the assistant manager that 
was depositor the Bank United States, that 
had heard unfavorable rumors regarding its solvency and 
therefore wished withdraw the money which had 
deposit and open account with the defendant. Upon 
the plaintiff’s insistence, the defendant’s manager stated that 
would send the check over the Bank United States 
and obtain the cash therefor. Instead collecting the check 
cash the defendant, through its manager, took from the 
Bank United States its cashier’s check for the amount 
the plaintiff’s check. The Bank United States failed 
the following day. The defendant thereupon charged 
the amount back the plaintiff’s account and filed proof 
claim the liquidation proceedings creditor the 
sum $2,660 the cashier’s check. holding that the 
plaintiff was entitled recover the court said: 

This state facts appearing, think abundantly shown 
that there was specific agreement that the check which the plaintiff 
drew the Bank United States was accepted and was 
treated the defendant cash; that this check was not received 
and accepted the defendant for collection, and that, unless some 
controlling reason appears the contrary, plaintiff entitled 
recover. Stark Public National Bank New York, 123 Misc. 
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The defendant urges defeat plaintiff’s claim that the check 
involved was deposited and accepted collection item, and that, 
under the contract the parties contained the passbook and 
deposit slip, the defendant was authorized charge plaintiff’s ac- 
count when the Bank United States failed honor and pay its 
cashier’s check. Also, that the monthly statement rendered plain- 
tiff this charge appeared, and that, plaintiff thereafter continued 
transact business with defendant, constituted ratification 
such action and resulted account stated between the parties. 

seems that the determination this controversy centers 
upon what the actual agreement the parties was, for, was 
plaintiff asserts be, not think that any usage custom 
respect thereto, prevailing the banking business, matters 
this kind, authorizing such action the defendant, under ordinary 
circumstances, can override control specific agreement, such 
was made here. Gaita Windsor Bank, 251 152, 167 
203; Green Wachs, 254 442, 173 575; Heimer- 
dinger Schnitzler, 231 App. Div. 649, 248 597; Home 
Insurance Co. Continental Insurance Co., 180 389, 
65, 105 Am. St. Rep. 772; Strauss Co. Schulman (Sup.) 192 


Therefore, the major point for determination is, Was there 
such specific agreement plaintiff claims; was the check 
plaintiff treated cash, was received collection item? 

Plaintiff’s testimony is, and find the fact, that there 
was specific agreement that his check, drawn the Bank 
United States, mentioned, was treated cash and was 
accepted and treated defendant such, and that, breach and 
violation this express agreement, defendant, instead obtaining 
cash thereon from the Bank United States, obtained and accepted 
its cashier’s check the order the defendant, and that the 
defendant obtained and accepted upon the assumption that the 
Bank United States was solvent, and that therefore acted 
did. acting did its own risk and peril and cannot 
visit any resulting loss upon the plaintiff. 

The defendant did not treat the plaintiff’s check, drawn the 
Bank United States, its order, collection item, and find 
the fact that did not so. The very purpose 
immediately presenting said bank was not obtain another 
check, but obtain cash accordance with the specific agreement 
made; otherwise was absurd proceeding obtain check for 
check, least far plaintiff was concerned; and only goes 
substantiate the plaintiff’s claim that wanted cash obtained 
and not another check. Believing the truth the rumors that the 
Bank United States was insolvent, was naturally interested 
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obtaining cash, for the bank was this condition, believed 
(and, incidentally, correctly so) had more assurance pay- 
ment, merely because cashier’s check would obtained, than upon 
the issuance his own check. The whole thing apparent that 
there room for grave doubt the integrity the defense 
all its forms. 

support the finding, there first the testimony the 
plaintiff, and, further, the check was accepted and was 
treated collection item and not cash, would have been 
presented for payment and paid the usual way, through the clear- 
ing house, and cashier’s check would not have been received certain 
that the plaintiff’s check would not have been presented for 
payment over the counter, done when cash desired; nor 
would there have been such haste its presentation for payment 
unless, plaintiff stated, felt that the Bank United States 
was the verge disaster and about collapse, and hence was 
decidedly anxious withdraw his money before the debacle 
occurred; hence his insistence that cash obtained. Items received 
“for collection” are not treated and paid that way. shocks 
the intelligence accept this claim the defendant that this check 
was, under the circumstances shown, merely accepted “for collection” 
and not cash. 

Here, receiving the plaintiff’s check, defendant accepted 
cash, exercising over unrestricted dominion; acted with respect 
thereto, not collecting agent, but owner, vested with and 
accepting title thereto, fact also evidenced the proof claim 
which filed the liquidation proceedings the Bank United 
States. 

The provision the passbook and deposit slip items 
deposited for collection has bearing here, since the plaintiff’s 


check was not accepted and treated item for collection, but 


“cash.” 

So, again, evident that the first and final analysis the 
case turns upon and the determination thereof “depends upon what 
was said when the check was deposited with the defendant the 
Lyons Union Exchange National Bank New York, 
150 App. Div. 493, 498, 185 121, 125. 

Now with respect the defendant’s claim that there was 
ratification, that the monthly statement rendered plaintiff this 
charge appeared, and that plaintiff thereafter continued transact 
business with the defendant, and that thus resulted 
stated, there merit this claim, for appears that, when this 
first appeared, plaintiff promptly protested and was informed 
defendant that this was due error and that the mistake would 
corrected. 


4 
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Plaintiff’s and defendant’s evidence conflicting, but fully 
convinced that the plaintiff’s version all that transpired 
the true one, and all the disputed issues are resolved his favor. 

perceive other course upon the evidence and under the law 
but award plaintiff the recovery seeks, viz., judgment for 
$668.77, with interest, demanded the complaint. Judgment 
accordingly. 


Officers Bank Liable Recommending Pur- 
chase Stock 


Where the officers failing bank induce person 
invest shares the bank’s stock the representation that 
the bank will reorganized and that all worthless doubt- 
ful paper held the bank will eliminated, which repre- 
sentations are not fulfilled, and the bank subsequently fails, 
the officers will personally liable for the amount invested 
the stockholder and for the amount the assessment 
paid him because the failure. Baumchen Donahoe, 
Supreme Court Iowa, 242 Rep. 533. 

The defendants this case were the president, vice presi- 
dent and cashier the State Bank Clare. The bank was 
financial distress 1924, and the banking department had 
ordered assessment 100 per cent. the stock. The 
defendants were the time liable written bank guaranty 
$23,800. They told the plaintiff that new bank was 
organized sufficient capital could raised and asked him 
become subscriber the stock the new bank. Later, 
meeting attended the plaintiff, the idea was expressed 
that, instead organizing new bank, the old bank would 
reorganized, but that all doubtful questionable paper 
would eliminated and that “nothing but 100 per cent. 
good paper” would taken into the reorganized bank. The 
plaintiff was reluctant first but finally went for eight 
shares for which paid $960. When the reorganization was 
the defendants were released from their $23,800 
guaranty. 

Later, 1926, the bank again got into trouble and the 
defendants then discovered that this was due the fact that 
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large amount the questionable paper held the old bank 
had been carried assets the reorganized bank. The bank 
was closed and the plaintiff was assessed $800, the par value 
this stock. 

brought this suit recover from the defendants the 
amount invested him and the amount his assessment. 
holding that the defendants were liable for the full 
amount the court said: 


When the president, vice-president, and cashier failing bank 
induce one buy stock for its reorganization, first assuring the 
prospect that all questionable paper will eliminated, and later 
stating that all the questionable paper the bank has been elimi- 
nated, and these representations and statements are relied upon 
purchaser, there can question but that actionable fraud 
has been practiced, the representations are false, and result 
which loss and damage the purchaser occur. 

The evidence conflict what the plaintiff knew concern- 
ing the condition the bank. claims have had knowledge 
it, except that had heard some rumors. This, however, would 
not prevent him from relying upon the representations made him 
the defendants. was immaterial him what the condition 
the bank was, if, matter fact, when subscribed for stock 
the new bank the reorganized bank, all the objectionable 
paper, which made the old bank insolvent, had been eliminated there- 
from and only 100 per cent. good paper included within its assets. 
The plaintiff believed that was subscribing for stock reorgan- 
ized bank which was explained him be, for all practical 
purposes, the same new bank, except that was transact 
business under the name the failing institution. Doubtless, the 
jury found difficult believe that ordinarily intelligent man, 
knowing that the institution which was about invest his 
money would insolvent because worthless paper its assets, 
would still obligate himself not only for the purchase price the 
stock, but also the payment assessment 100 per cent. 
its value within short time thereafter. 

course, the plaintiff did have full information the condition 
the State Bank Clare, could not claim that the representa- 
tions others misled him. That situation not here, view the 
verdict the jury. The first representations the plaintiff were 
that new bank was being organized, and, when came time for 
him subscribe, was told, present existing fact, that the 
bank was being reorganized, but that all the objectionable paper 
had been eliminated therefrom, and that what was left was 100 per 
cent. good. 


7 
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The claim that there misjoinder parties and causes 
action not sustained the record. The petition alleges, 
specific terms, that the defendants Griffin and Collins, with knowledge 
and further the purpose themselves and the defendant Donahoe, 
came plaintiff and made certain representations. There is, there- 
fore, allegation which avers that the defendants acted concertedly 
and for the purpose furthering their own interests and the inter- 
ests each certain respects. True, the words “conspiracy” 
“conspirators” are not used. There provision the law 
which requires the use either term when civil action brought, 
based concerted activities others. may joint 
liability existing where the wrong done concerted action and 
common intent and purpose without proof conspiracy. See 
Faust Parker, 204 Iowa, 297, loc. cit. 306, 213 794; Young 
Gormley al., 119 Iowa, 546, 565. There evidence 
the record, undisputed, that Collins and Griffin, with the knowledge 
Donahoe and accordance with plans they had made, went out 
solicit parties buy bank stocks, and Donahoe himself admits 
that his main interest having the new stock sold was become 
released from the bank guaranty hereinbefore referred to. The fact 
that told the plaintiff the meeting the bank that all the 
questionable paper had been eliminated, and none would taken 
into the new bank, constitutes participation his part the 
concerted action all three, which makes him equally liable with 
Collins and Griffin. 

The question raised appellants that there competent 
evidence the record the proper measure damage. the 
attempt all courts, where damage has been occasioned fraud, 
make the sufferer whole, provided the one defrauded acts within 
reasonable time and does not speculate what the efflux time 
may bring about. The undisputed record this case shows that 
the plaintiff knew nothing concerning the affairs the bank until 
more than year after had made the purchase the stock; that 
then found out chance, seeing meeting the board 
directors the bank one night; that inquired whether not 
the bank was trouble, and was advised that was, and that the 
trouble was due the fact that the objectionable paper, all 
which was represented him have been eliminated from the bank, 
was the thing which was making the bank insolvent. 

If, matter fact, the objectionable paper had not been 
eliminated from the bank, and was the cause the bank’s insolvency, 
then the bank stock was worthless the time was sold the 
plaintiff, that the measure damages was least the purchase 
price the bank stock. the presence the questionable paper 
the bank’s assets was what caused the necessity for $800 
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assessment against the plaintiff, then his measure damage was 
not only the purchase the bank stock, but the additional liability 
which assumed becoming stockholder the bank, wit, the 
$800 assessment. The record clear that the plaintiff believed that 
the bank was being reorganized and that would have capital 
$25,000 and surplus $5,000, with depreciation thereof 
any questionable paper. undisputed the record that 
this was deceived, and that the presence the questionable 
paper alone resulted the bank’s failure. The measure, therefore, 
the plaintiff’s damage was the purchase price the stock, plus 
the amount whatever obligation was assumed him, which was 
reasonably certain arise. defendants offered evidence 
contradict that produced and offered plaintiff with respect 
the value the bank stock. The foreclosure the questionable 
paper did not anywise help the bank, for merely substituted 
real estate for the questionable paper, and, each instance, brought 
loss the bank many thousands dollars. 


Cancellation Notes Tainted Usury 


Foshay Company, Fed. Rep. (2d) 656, decision 
the United States Circuit Court Appeals, that court, 
determining whether transaction usurious, will look 
beyond the mere form the transaction its substance. 

this case appeared that the defendant Foshay 
Company borrowed $500,000 from the Warner Com- 
pany, the plaintiff. The Foshay Company agreed pay 
the plaintiff $529,093.89 and executed promissory notes 
aggregating that amount. These notes represented the loan 
$500,000 and interest seven per cent. per annum 
maturity. 

order obtain the loan the Foshay Company was 
obliged purchase piece real property owned 
Warner, who controlled and practically owned the 
plaintiff company. The purchase price this property was 
$378,000, although the contracting parties knew that the 
property did not exceed value $250,000. The Foshay 
Company executed written contract purchase whereby 
agreed pay Warner $378,000 the purchase price, plus 
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seven per cent. interest maturity the several payments 
specified the contract, amounting the aggregate 
$395,231.31. 

The Foshay Company was also required purchase 
8,000 shares stock the Public Utilities Consolidated 
Corporation for $80,000. gave the Warner Company 
notes aggregating $80,603.63, which represented the purchase 
price the stock plus seven per cent. interest the maturity 
the notes. The Foshay Company was required pledge 
certain securities secure the payment the notes and these 
securities were turned over the plaintiff. These securities 
included stock and notes the Public Utilities Consolidated 
Corporation. 

Subsequently the plaintiff brought suit against the Foshay 
Company and the Public Utilities Consolidated Corporation 
and the receivers those corporations determine the 
amount due the notes executed the Foshay Company 
and foreclose collateral pledged the plaintiff 
security for the notes. The defense was that the notes were 
tainted usury and the defendants asked that the notes 
cancelled and the collateral pledged the plaintiff 
security delivered the defendants. 

their face the notes were not usurious, the maximum 
rate interest being fixed the statutes Minnesota, the 
state where the transaction took place, eight per cent. 
The trial court, however, concluded that the whole transaction 
was device cover usury and evade the usury laws. 
The court accordingly entered decree cancelling the prom- 
issory notes and directing the plaintiff restore the property 
pledged security therefor the defendants. Upon appeal 
the decree was affirmed, the court writing the opinion 
follows: 


far the form the transaction concerned, usury 
disclosed. Courts, however, are not bound what the parties 
represent themselves doing, but will look beyond the mere form 
the transaction its substance. Usury moral taint, and 
subterfuge, however cunningly devised, will permitted 
conceal it. appears that the transaction discovered the 
testimony and the surrounding facts and circumstances was 
substance receiving contracting for the receiving usurious 
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interest for loan forbearance money, regardless the 
forms devices resorted the character the trans- 
action, the parties thereto are subject the consequences provided 
the usury statutes. Gage Smyth Mercantile Co. 
(C.C. A.) 160 425, 429; Bank United States Owens, Pet. 
266; Drew Skeena Lumber Co., 180 Minn. 358, 230 819, 
821; Missouri, Trust Co. McLachlan, Minn. 468, 
560; Pomplun Hudson, 177 Minn. 321, 225 115; 
City Loan Co. Cheney, Minn. 83, 250, 251; Trauer- 
nicht Kingston, 156 Minn. 442, 195 278, 279; Schrump 
Jennrich, 174 Minn. 204, 219 86, 87; Kommer Harrington, 
Minn. 114, 939, 940; Low Mussey’s Estate, Vt. 
183; Sanford Hawthorne, 103 Neb. 867, 174 863. 

Here the device attempted was require the Foshay Company 
purchase property the plaintiff excessive price 
condition making the loan question. The excess the price 
was effect additional compensation for lending the money, and 
this true, although the notes did not import usurious interest 
rate. This court Gage Smyth Mercantile Co., supra, said: 
“The question whether not the cotton contracts were 
scheme device cover usurious interest turned wholly upon the 


decision question fact, and this decision depended 


the acts and intentions the parties and the proper inferences 
drawn from the evidence this court familiar principles will 
not reverse the finding unless some serious and important mistake 
appears have been made the consideration the evidence.” 

the instant case, careful consideration the evidence con- 
that the lower court was justified reaching the conclusion 
that did from the facts, and from the facts found clear 
that the plaintiff received very substantial collateral advantage 
the excess price exacted for the property which required 
the borrower purchase. 

The Supreme Court the United States, the early case 

Bank United States Owens, supra, said: profit made, 
loss imposed the necessities the borrower, whatever form, shape 
disguise may assume, where the treaty for loan, and the 
capital returned all events, has always been adjudged 
much profit taken upon loan, and violation those 
laws which limit the lender specified rate interest.” 

The Minnesota decisions, they are based upon the 
Minnesota statutes, are binding this court. Lukens Hazlett, 
supra, that court had under consideration alleged device 
conceal charge usurious interest. the course the opinion 
said: “The rule evidence these usury cases the same 
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any other civil action. All that required fair preponder- 
ance evidence. there device shift the part the 
lender evade the statute under behind which the law will not 
look order ascertain the real nature the transaction.” 

The same court Drew Skeena Lumber Co., supra, reiterated 
the principle announced the Lukens Case. that opinion the 
court said: has been repeatedly held this state that the trial 
court may behind all devices and schemes adopted hide usurious 
transactions under the cloak documents having the semblance 
legality.” 

City Loan Co. Cheney, supra, the Supreme Court 
Minnesota held that loan conditioned upon collateral sale 
enhanced price for the purpose concealing unlawful rate 
interest was usurious. the course the opinion that case 
the court said inter alia: “It does not require much discernment 
practical business experience read between the lines the real 
nature this scheme. The evidence amply justified the trial court 
finding that the pretended sale stock defendant was 
mere cover for usury, and that the money pretended 
received payment the stock was fact exacted for the use 
the money loaned. While true that usurious exactions made 
for extensions will not render the original loan usurious, yet evidence 
that borrowers were required buy stock condition obtain- 
ing such extension was competent for the purpose characterizing 
similar exactions condition obtaining the original loans.” 

The issues Kommer Harrington, supra, were somewhat 
similar those the instant case. that case the trial court 
found that collateral sale excessive price was device 
conceal usury, and held the transaction void. approving this 
finding and conclusion the trial court, the Supreme Court 
Minnesota said: “If Kommer told the truth, the horses were sold 
Rue was truthful, the sale was for such purpose. The jury 
passed upon the question, and the defendants must abide that 
decision. And the circumstances surrounding the sale the horses 
were such justify the belief that the sale was nothing ‘but 
subterfuge compel Kommer pay Rue unlawful rate 
interest. has been said this court, under similar circumstances, 
that there device shift the part the creditor under 
behind which the law will not look order ascertain the true 
character such transaction.” 

The recent decisions the Supreme Court Minnesota clearly 
show that that court adheres the rule announced its earlier 
decisions. Thus, Trauernicht Kingston, supra, the court said: 
“But Kingston could not lend Hammerel $9,000 per cent. 
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insisting condition that take one hundred shares worth 
8214, and avoid usury clothing the transaction the form 
sale. Whether the transaction was loan sale the question; 
and the trial court found loan.” 

Schrump Jennrich, supra, the Supreme Court Minnesota 
considered collateral agreement the form sale, but held that 
the transaction was really loan. the course the opinion 
said: “If the transaction was really sale Jennrich with 
agreement repurchase, genuine understanding that effect, 
was valid, although Jennrich would profit beyond the legal rate 
interest the contract were completed. If, the other hand, the 
conveyance and agreement sale and repurchase were but device 
whereby Jennrich was get more than eight per cent. per annum, 
there was usury. The circumstances justified the court finding 
that was really loan transaction.” 


Duties Bank Examiner 


bank examiner and the sureties his official bond will 


not held liable depositor because the examinations 
made the examiner failed disclose the insolvency 
the bank, which could have been discovered only through 
complete audit the books the bank. State Turner, 
Supreme Court Missouri, Rep. 594. 

This proceeding was instituted depositor the 
Kirksville Trust Company, which was closed March, 1923, 
recover the amount lost through the failure. The defend- 
ants were the examiner who had examined the bank and the 
sureties his bond. appeared that, the time the 
closing the bank, there was shortage more than 
$400,000 due embezzlement one its officers. The 
shortage October 31, 1919, amounted more than 
$250,000 and, March 1918, more than $100,000. 
The defendant examiner had made examinations the bank 
October, 1919, and October, 1920. had reported the 
bank solvent and efficiently managed. certified public 
accountant made complete audit bank’s books 
August, 1928, covering the period from February, 1917, 
March, 1923, which disclosed the full amount the embezzle- 
ment. The shortages were the savings department. This 


750 THE BANKING LAW JOURNAL 


account showed the general book January 
19, 1920, while the total savings deposits according the 
savings deposit ledger amounted $337,736.93. The ac- 
countant discovered numerous erasures and changes the 
figures the daily statement book and “200 instances where 
the book showed that the money was taken and the cash did 
not into the resources the bank.” 

holding that the defendants were not liable, the court 
said: 


Defendant’s theory that even though defendant Turner was 
negligent making his examination, yet plaintiff not entitled 
recover (his duties being discretionary) unless acted willfully, 
maliciously, theory that mere negligence 
sufficient. 

The difficulty arises the classification the duties ban 
examiner, whether discretionary ministerial. solve this ques- 
tion must refer section 11689, Mo. 1919. This section 
makes mandatory that every bank examined least once 
year. Additional examinations may made when deemed necessary 
the judgment the commsisioner. The section further provides: 
“On every such examination inquiry shall made the condition 
and resources such corporation banker, the mode conduct- 
ing and managing its affairs, the actions its directors trustees 
corporation, the investment its funds, the safety and prudence 
its management, the security afforded those whom its 
engagements are held, and whether the requirements its charter 
and law have been complied with the administration its 
affairs; and such other matters the commissioner may 
prescribe. The commissioner may also make such special investiga- 
tions shall deem necessary determine whether any individual 
corporation has violated any the provisions this chapter. 
Such examination may made and such inquiry instituted con- 
tinued the discretion the commissioner after has taken 
possession the property and business any such corporation 
banker, until shall resume business its affairs shall finally 
liquidated accordance with the provisions this article.” 

the provisions this section the commissioner must make 
least one examination each year. That duty not discretionary 
one, but ministerial; has alternative choice the matter. 
The same section leaves the judgment the commissioner 
make additional examinations. Therefore, that becomes discre- 
tionary duty performed whenever the sound judgment the 
commissioner becomes necessary. are also the opinion 
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that the section makes the mandatory duty the officer who 
conducts the examination, make inquiry into the various matters 
set out the statute. Since mandatory becomes ministerial 
duty, the examiner must make the inquiry with reference the 
various matters set forth the statute. What are ministerial duties? 
See Cyc. 1442, 1036, Discretionary, Cyc. 1443. The 
commissioner also given authority direct inquiry into other 
matters not specified. haphazard examination examiner 
into the matters required the statute not sufficient. Where 
statute requires act done, must performed with 
reasonable degree diligence, care, and prudence. Failure 
perform that duty law negligence. 1036, 305. 

have come the conclusion, however, stated our former 
opinion, that the length time that shall occupied the 
examination, and the character and extent the examination left, 
matter necessity, the discretion the banking department. 
reading chapter 108, Mo. 1919, now chapter 34, 
1929, convinces that the lawmakers never intended the banking 
department, through the examiners, make complete audit each 
year the various banks the state. would, with the number 
examiners provided for, impossibility. State Title 
Guaranty Surety Co., Idaho, 752, 152 loc. cit. 192 (4), the 
court said: law invests the bank commissioner with discretion 
while making his investigation and the point where 
reaches the conclusion and becomes satisfied that the bank has 
unlawfully refused pay its depositors has become insolvent, 
but this point his discretion ends, and becomes his mandatory 
duty close it, duty the failure perform which renders him 
and the surety upon his official bond liable depositors who lose 
their money direct result thereof. State American Surety 
Co., Idaho, 652, 145 1097 (Ann. Cas. 1916E, 209).” 

See, also, Deatsch Fairfield, Ariz. 387, 233 loc. cit. 
892, 893, 651. the later case developed that the 
bank was actually insolvent the time the examination was made. 
The comptroller was not held liable his bond. The court said: 
“The comptroller passing upon the question whether bank 
solvent not, exercises judgment and discretion, and not 
until has determined the bank insolvent that acts min- 
isterially and becomes liable his bond for dereliction duty.” 
The statutes those states, with reference the duties the bank- 
ing department, are similar ours. 

will now examine the report the defendant Turner’s exam- 
ination, dated October, 1920, and see made examination 
required the statute. The report Plaintiff’s Exhibit From 
learn that the examination commenced October 21st 
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and closed October 23d. The resources and liabilities 
the bank are listed, both totaling $437,626.74. the resources 
find cash items $15,155.98. Among the liabilities are listed the 
capital stock $50,000, surplus $7,000, savings deposits $45,389.11. 
Next the names the officers and directors and their liabilities 
the bank and the number shares the trust company owned 
each. notation here criticizes the minutes the directors’ meet- 
ings. Another notation refers the officers being capable, 
prudent, and excellent reputation, and their management good, 
with the exception the note case. Necessary books are used and 
promptly and properly posted. and accounts are verified 
and reconciled least monthly. Then the loans and discounts are 
listed and separate notations made class and paper. Class 
represents paper due more than six months: amounted 
$10,467.88. Class papers due more than thirty days, amounted 
$4,864.90. This paper then listed with the names the 
makers, dates when due, the amount, and notation whether good, 
bad, doubtful. severe criticism then found the report, 
the neglect collecting past due paper. Also notation that the 
board directors had personally guaranteed writing note 
Miller Company for $11,150. This had been required 
the banking department the recommendation bank examiner, 
who had previously examined the bank. Next find the amounts 
due from other banks and the rate interest received thereon. 
comment made with reference the cash items. the report 
they are considered regular, consisting mostly items local 
exchange. also find among the resources house and eight lots 
Adrian, Minn., carried $3,350, estimated value $5,000, also 
$9,000 second mortgages, taken secure previous debts. Under 
the liabilities find that the company declared dividend $5,000, 
May 20, 1920. Carried surplus $500. find listed the amounts 
due other banks and the accounts the treasurer Adair County, 
the city treasurer Kirksville, and the rate interest paid thereon. 
The report then criticizes the method doing business, particularly 
the failure collect past due notes. concludes with lengthy 
list questions and answers, under oath, four members the 
board directors, with reference the affairs the bank. 

have carefully compared this report with the reports 
examinations made Hobbs and Duncan (examiners) March 
and November, 1918, being Plaintiff’s Exhibits and find 
this report substantially the same and harmony with those reports. 
The figures and accounts course vary with the conditions the 
time. have scanned the record carefully and not find any 
evidence tending prove that the report made Turner October, 
1920, did not correctly, accurately, and good faith report the 
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condition the bank that time (except the embezzlement). Nor 
there any evidence that Turner did not make the usual and 
ordinary examination made bank examiners. 

are the opinion that making this examination, Turner 
performed his duties substantial compliance with the requirements 
the statute. examiner not required under the statute 
make complete audit the books the bank. Neither 
required call the pass books the customers and verify them 
with the records, call upon the makers the notes determine 
their authenticity. True, the banking department has the power 
so, and, deemed necessary, the commissioner may order 
complete audit. audit the books should reveal any shortages 
the various accounts. audit may report the books 
perfect balance, and yet, the bank’s notes being worthless, hope- 
lessly insolvent. The duties the banking department are 
different nature. They must, the statute specifies, inquiry, 
and find the board directors are performing their duties with 
reference making loans and other matters; over-loans have been 
made; the officers are bonded; the funds are invested good 
security required law; and make inquiry the solvency 
the makers notes held the bank; general, see that the 
banks are conducting their business according law and the rules 
the department. the course this examination examiner 
discovers shortage, must make inquiry its extent and report 
the same the bank commissioner. The mere failure discover 
shortage does not necessarily mean that the examiner failed 
make examination required the statute. 

While the evidence sufficient show that complete audit, 
verification the customer’s pass books with the books 
the bank, would have revealed the embezzlement, there evidence 
this record show that the bank’s books, examined Turner, 
were such condition, the time Turner made the examination 
1920, that could have discovered the shortage making the usual 
examination made bank examiners. this case the only evidence 
introduced prove negligence the evidence that the books 1923 
disclosed shortage have existed since 1917. The bank continued 
operate more than two years after Turner’s examination. the 
banking department performed its duty (and this may presume, 
473), least two examinations were made after 
Turner’s, and shortage detected. The position the officers 
the banking department would indeed perilous one they 
were held liable all subsequent depositors after examina- 
tion, the mere showing complete audit, which disclosed 
forgeries embezzlements have existed the time the examina- 
tion was made. would unwise and unjust establish such 
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rule law. hold substantial evidence was offered prove 
defendant Turner was negligent performing any ministerial duty 
imposed upon him the statute. 


Stockholders’ Statutory Liability 


person whom shares bank stock are loaned 
enable him qualify director, without any agreement 
his part purchase pay for the stock, will not 
subject the stockholders’ statutory liability the failure 
the bank. may explain the fact that the stock appears 
his name the books the bank showing that 
was not the real owner. Shaw Hailey, Court Civil 
Appeals Texas, So. Rep. (2d) 727. 

This was action the plaintiff, Shaw, Banking 
Commissioner Texas, recover from the defendant, 
Hailey, assessment 100 per cent. ten shares 
the stock the Farmers’ Merchants’ State Bank Conroe, 
standing the defendant’s name. 

For his defense the defendant alleged that had been 
president the First State Bank Conroe and that this 
bank had been taken over the Farmers’ Bank. The officers 
and directors the latter bank requested the defendant 
become director that bank they desired his services 
“working out” some the notes taken over from the First 
State Bank. The defendant told them that could not 
this did not have the ten shares stock necessary 
enable him qualify legally director and was not finan- 
cially able purchase such shares. This situation was met 
lending the defendant ten shares owned one Budde. 
The transfer was entered the books the bank but the 
certificate, upon the defendant’s instructions, was held 
the bank subject Budde’s order. 

holding that this constituted valid defense and that 
the defendant was not liable stockholder the court said: 


Section article the Constitution provides: 
shareholder such corporate body incorporated this state, 
long owns shares therein, and for twelve months after the date 
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any bona fide transfer thereof, shall personally liable for all 
debts such corporate body existing the date such transfer, 
amount additional the par value such shares owned 
transferred, equal the par value such shares owned 
transferred.” 

Article 535, 1925, amended Acts 41st Leg. (1929), 
Ist Called Sess., 60, (Vernon’s Ann. Civ. St. Art. 535), pro- 
vides: “If default shall made the payment any debt 
liability contracted any bank, savings bank Bank and Trust 
Company, each stockholder such corporation, long owns 
shares therein, and for twelve months after the date the transfer 
thereof, shall personally liable for all debts such corporation 
existing the date such transfer, the date such default, 
additional amount equal the par value such shares. 
Shares stock such banking corporation shall transferable 
only the books the corporation, and shall the duty 
the officers the coporation make such transfer upon the books 
the request the transferor transferee. any suit estab- 
lish stockholder’s liability any obligation stockholder, the 
transferor and transferee stock may joined one action 
and the liabilities both parties determined therein.” 

Both the Constitution and the statute make plain that the 
liability imposed upon existing stockholders against those who 
are the actual owners the property right represented the 
certificates stock the time the bank fails. Austin Marisco 
(Tex. Com. App.) 281 198, 200; Alba National Bank 
Shaw (Tex. Civ. App.) (2d) 728 (writ refused). The 
court found that appellee (defendant) did not own the stock 
question the time the bank failed, and further that had never 
purchased, agreed purchase and pay for same any part 
thereof. The undisputed evidence is, and the court found, that 
said stock was loaned appellee for the purpose only qualifying 
him act director. This the urgent request the presi- 
dent the bank the time its organization, appellee stating 
that would not purchase stock, and refusing accept same, but 
specifically instructing the bank hold the loaned stock subject 
the order direction Budde, the actual owner. The stock 
was never accepted appellee, nor was same his possession. 
Under these facts, appellee never was stockholder the bank, and 
not liable any assessment the commissioner. The officers and 
directors the bank knew these facts. 

Austin Marisco, supra, Judge Short, speaking for the 
Commission Appeals, said: our opinion that the language 
used the Legislature the article last mentioned admits 
other construction than that the real owner, distinguished from 
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apparent owner whose name appears the record shares 
stock state bank, liable for any assessment duly and legally 
made the commissioner insurance and banking under the 
circumstances this case, even though such real owner’s name 
never appeared the books the bank any form. Accord- 
ing the terms this statute, liability depends actual ownership 
when the bank suspends, though, course, actual 
will presumed the persons whose names appear upon 
the books the bank the owners thereof person whose 
name bank stock appears the books the bank, while presumed 
the owner said stock, and while the burden upon him 
show does not own the same, yet when has properly pre- 
sented his answer the facts which will relieve him the liability, 
and has sustained the said allegations proof thereof, has 
overcome such presumption, and discharged the burden, and 
entitled protected virtue such situation.” 

the instant case, appellee fully pleaded the fact that was 
not and never had been the owner the bank stock question, 
and fully pleaded the facts showing that Leo Budde was the 
real owner same. This gave appellant full information the 
true ownership said stock, and was the duty the banking 
commissioner, desired, have made such actual owner 
party defendant the suit. Appellee had fully pleaded, and had 
undisputed evidence proved, his allegations showing that Budde was 
the real owner the stock, and thus had overcome the presumption 
raised his name appearing the stock book, that was the 
owner the stock, and gave full information appellant the 
actual owner the stock, and thereby relieved himself any 
liability relation same. See Chapman Thomas (Tex. Civ. 
App.) 283 337; Furr Chapman (Tex. Com. App.) 286 
171, 172; Austin Gamble (Tex. Civ. App.) 297 806; 
Pace Shaw (Tex. Civ. App.) (2d) 925; Shaw Rogers 
(Tex. Civ. App.) (2d) 533 (writ dismissed). 
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Management Decedents’ Estates 


Banks andTrust Companies Executor, Administrator 
and Trustee Under Will 


JOHN EDSON BRADY 
Series Articles which began the May, 1930, Issue 


INVESTMENT ESTATE FUNDS (Continued) 


Trustee Held Not Liable for Investments Made Under Dis- 
cretionary Power. 


The Massachusetts Decisions Investments Made Under 
Discretionary Powers. 


123. Retention Investments Under Provision Will. 


Trustee Held Not Liable for Investments Made Under Dis- 
cretionary Power. There are decisions which trustees, acting 
the powers granted them, have invested securities other than 
and have not been held responsible for resulting 
loss. Willis Braucher, Ohio St. 290, Rep. 185, such 
case. 

The testator authorized his trustee sell his personal estate, ‘‘re- 
invest the proceeds such manner may think best, dispose 
any property, real personal acquired and reinvest the proceeds 
the same 

The trustee invested part the trust fund shares the stock 
certain bank. Before making the investment investigated the 
condition the bank, consulted business men good judgment 
the value the stock, referred the matter his attorney and men- 
tioned his contemplated investment the judge the probate court, 
who remarked that thought good investment and stated that 
owned some the stock himself. also appeared that the trustee was 
the owner some the bank’s shares. The bank failed. was held 
that the trustee was not personally liable for the loss thereby sustained 
the trust estate. 

quote the following paragraphs from the court’s opinion: 


not agree with the proposition that, order authorize 

trustee invest trust funds otherwise than accordance with the 
statute the instrument creating the trust must specify the particular 
securities purchased. sufficient the instrument designates 


NOTE. This series will conclude with the article here printed the series, re- 
vised and brought down date, being published book form and now the 
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the test applied. the present case the will does designate 
providing that investments may made such manner the trustee 
may think best. 

common knowledge that trustees find difficult make 
satisfactory investments trust funds; the amount seeking invest- 
ment all the time large and the opportunities for profitable, and 
the same time safe, investments are limited. And trustee, under 
the which surrounded this administrator the time 
made these investments, acting supposed and was advised under 
the distinct terms the will, held personally liable for the loss, 
not only would result, seems us, gross injustice this 
instance, but would prove discouragement conscientious men, 
deterring them from accepting trusts this nature. Where, this 
case, the party creating the trust has given the trustee enlarged and 
adequate powers and exercises them good faith and with prudence 
and with what apparent good judgment the time, and loss re- 
sults, equity requires that that loss borne the estate and the bene- 
ficiaries thereof, and not personally the trustee. 

conclusion provisions the will extended the scope 
the powers investments and thus took the case out the opera- 
tion the statute, and that personal liability attached the ad- 
ministrator.’’ 


the will created trust fund and authorized the executors, who were 
named trustees, ‘‘to keep the same invested such securities 
the said executors shall seem 

The executors made certain investments securities, which did not 
belong that class known ‘‘court result the 
investments there had been increase the estate, both principal 
and income. But there had been loss certain individual securities 
which the executors had invested. 

was held that the provision the will, granting the executors 
discretion the matter making investments, was broad enough 
authorize the investment the trust fund securities other than 
court securities. Here the court said: 


trustee must held great strictness the performance 
his duties regard investments, yet where, the case bar, 
conceded that his investments were perfectly proper investments 
tion the powers conferred upon him the will gives him such dis- 
should receive the benefit the care and prudence with 
which has administered the estate, and not damages, 
when the whole estate has been administered result profit, 
because certain the investments may not have turned out well 
had been anticipated. the case bar think that upon consider- 
ing the whole will and the powers intended conferred upon the 
executor, other conclusion can arrived than that was the in- 
tention the testator give him discretion regard investments, 
and the evidence shows that such discretion was not 
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The Massachusetts Decisions Investments Made Under 
Discretionary Powers. The law Massachusetts seems somewhat 
more indulgent trustees than the law other jurisdictions. the 
leading Massachusetts Harvard College Amory, Pick. 446, 
the trustee was expressly authorized invest ‘‘in funds, bank 
shares other invested part the funds the stock 
the Boston Manufacturing Company and the stock the Merrimack 
Manufacturing Company. Both these were well-established manu- 
facturing corporations, engaged the manufacture cottons. Each 
had large surplus and had for long time paid large dividends. The 
stock each was marketable. The testator had himself largely invested 
the same stocks, and the appraisers his estate appraised them 
premium. was held that the trustee was justified making the 
investment. 

Brown French, 125 Mass. 410, testator his will directed 
his executors ‘‘use their own judgment investing the moneys 
arising from estate; the same time would recommend them 
the propriety keeping least one-half the same invested mort- 
gage unincumbered real estate, think well that kind 

When trustee the estate was afterwards appointed more than 
half the trust fund was invested United States bonds and none 
real estate mortgages. The trustee, who was bank official ex- 
perienced the making investments, sold the United States bonds 
and invested the greater part the proceeds railroad bonds and 
note secured pledge twice its amount bonds the same kind. 
the time the investment the bonds were selling from eighty 
ninety per cent. their par value, and were regarded first class 
investment. Subsequently they depreciated greatly value. 

was held that the trustee had acted with the sound discretion the 
law required him and that the loss should not charged against 
him personally. 

The court here referred the case Harvard College Amory, 
supra, where the following rule was laid down: All that can re- 
quired trustee invest that shall conduct himself faithfully 
and exercise sound discretion. observe how men prudence, 
discretion and intelligence manage their own affairs, not regard 
speculation, but regard the permanent disposition their funds, 
considering the probable income, well the probable safety the 

Under the Massachusetts rule has been held that investment 
trust funds preferred shares the Massachusetts Electric Com- 
panies, trust owning controlling stock interests various public 
utilities, was not unwarranted matter law, even though the elec- 
companies’ trust was partnership. 
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Referring the Massachusetts rule, the court said: Although more 
liberal investing trustees than the law some states and countries, 
has frequently been reaffirmed and never doubted this jurisdic- 
Kimball Whitney, Mass. 123 Rep. 665. 


123. Retention Investments Under Provision Will. The 
decisions involving the retention the trustee investments made 
the testator during his lifetime, the absence any provision bearing 
the matter the will, were discussed section 112, supra. The de- 
cisions referred this section deal with the retention investments 
pursuant authority granted the will. 

When trustee expressly authorized will retain, his 
the testator’s investments, cannot, general rule, 
held liable for losses resulting from his retention such investments. 
New York entitled Matter Hunt, 121 App. Div. 96, 105 
Supp. 696, was held that the trustees were relieved liability 
for loss resulting from depreciation securities retained them 
provision the will authorizing them continue any the testa- 
tor’s ‘‘good 

this case appeared that testator gave all his real and personal 
estate his executors trust for the benefit his two children 
whom the trustees were pay over the income annually. The will 
directed that the good investments should remain. part the estate 
consisted certain government and railroad bonds. These securities 
were retained the trustees. the time payment approached, the 
premium gradually decreased. The administrator the estate one 
the beneficiaries the trust estate, complaining this decrease, 
sought charge the trustees with the amount thereof. 

The court held that the trustees were not liable for the loss, since 
question was raised the merits the investments. the bonds 
were securities which came the trustees part the testator’s 
estate, and the trustees were the will instructed that the 
good investments’’ were remain, they were justified continuing 
the investments. 

Another case which the trustees’ action retaining investments 
made the testator was upheld Bartol’s Estate, 182 Pa. 407, Atl. 
Rep. 527. 

clause the will provided: ‘‘It will that executors 
hereinafter named and said trustees may their discretion, they 
deem for the benefit the estate, retain their hands assets in- 
vestments which have and possess the time death, without 

was held that the trustees were protected retaining stock owned 
the testator the time his death corporation, the business 
which was boiling molasses for the manufacture sugar and that the 
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trustees could not surcharged with the amount depreciation 
the value the stock. 

Said the court: ‘‘As the testator expressly directed that trustees 
well the executors might, their discretion, retain any the testa- 
tor’s investments without liability for loss from doing, they certainly 
cannot held for doing what they were explicitly authorized do, 
without violating positive provision the will.’’ 

one clause the will, under consideration New York ease, 
was directed that the trustee should ‘‘keep said sum invested good, 
sound, dividend paying Another clause authorized the 
trustee ‘‘invest and reinvest the trust estate his own 

The estate amounted about $1,000,000 and was important for 
the trustee know whether, making investments, should confine 
himself government bonds and real estate securities. brought 
action obtain construction the will. wanted particularly 
know whether could retain certain securities, owned the testa- 
tor and which came the trustee part the trust estate. And 
also wished know whether could reinvest similar securities. 
was held that, under the provisions the will, could hold the 
securities invested the testator and could also invest funds his 
hands like securities. The court said: 


testator undoubtedly desired fair rate income for the 
beneficiaries, and well knew that the highest class court securities 
could afford but small yearly return. The language used his testa- 
tor, considered with his own conduct the manner investments, 
affords conclusive interpretation his intent; and, therefore, 
under the proper construction the will the executor and trustee may 
retain the safe investments now his hands, and, necessary corol- 
lary, may reinvest, necessity compels, similar securities, always 
using the fair business discretion which the law Dunckler 
Butler, Rep. (N. Y.) 58, Supp. 921. 


New York was held that, where will expressly absolves 
the executors from the duty sell securities, owned the testator 
the time his death, the executors will not personally liable where 
they retain seasoned securities, such railroad and bank stocks, for 
period less than year after the issuance letters testamentary and 
during financial panic. Winburn’s Will, New York Surrogate’s 
Court, 249 Supp. 758. 

The testator this case left shares stock, common and preferred, 
such corporations National City Bank New York, Consolidated 
Gas Company New York, New York Central Railroad Company, 
Standard Oil Company New York, Radio Corporation America, 
ete. The executors held them through the October, 1929, market 
erash. The clause the will, authorizing the executors hold the 
securities, read follows: 
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expressly absolve and release executors from any and all duty 
obligation sell, convert, collect otherwise realize the property, 
assets securities which may own the time death, and de- 
clare that transfer and delivery kind any property securities 
received, acquired invested executors shall full and com- 
plete protection executors, and performance their duties here- 
under. direct the trustees the trusts herein created receive such 
items property shall allotted and given executors said 
trustees. authorize the trustees the trusts created this instru- 
ment receive and invest the trust property part thereof without 
division the principal among the several trusts, far may 
permitted law, making proper division the income received 
among the beneficiaries entitled thereto. further authorize the trus- 
tees the several trusts created this instrument value and divide 
and allot the property held trust when said trusts shall severally 
terminate, when occasion may require. All such valuations, parti- 
tions and allotments made shall binding upon all the parties 
any time interested the same under this instrument. 

authorize the trustees the séveral trusts herein created, their 
retain for any period time any investments left 
and any securities received them exchange for any such invest- 


another case was held that trustee under will not respon- 
sible for decline the value corporate stocks making the trust 
fund where the will authorizes him hold the stocks and the trustee 
is, most, guilty error judgment not selling them. Matter 
Fulton Trust Co., Estate Frederick Clark, Y., 177 
Rep. 397. 

The showed that Frederick Clark, the testator, died 
April 1920. his will directed the executors, two individuals, 
divide the residuary estate into nine equal parts and deliver the 
trustee named the will, the Fulton Trust Company, four twenty- 
sevenths the residuary estate trust for the testator’s daughter, 
Elizabeth the net income paid her until she 
should arrive the age thirty-five, one-half the principal 
paid her that time, the income the balance paid her 
during her life and the principal her children, any, upon her 
death. 

With reference the retention securities owned the testator 
the time his death the will contained the following provision: 


hereby authorize and empower executors and trus- 
tees continue all the investment money the securities made 
me, and which shall come into their possession and control de- 
cease, without any personal liability for doing, and making divi- 
sion estate among the legatees and devisees provided this 
will authorize executors and trustees divide the securities 
far practicable giving each legatee the same proportion each 
security, and not require any one legatee take his her share 
whole from any kind class securities.’’ 
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Among the securities turned over the trustee were 1,248 shares 
the common stock the Cuban American Sugar Co., the par value 
$10 per share and 296 shares the common stock the Guantanamo 
Sugar Co., having par value. 

When the executors filed their account the Cuban American stock 
was appraised, March 29, 1922, $22 per share and the Guan- 
tanamo stock $12.25. 

the present accounting, instituted Elizabeth upon 
her arrival the age years, the Cuban American stock was valued 
per share and the Guantanamo stock cents. The surrogate 
determined that the trustee should have sold the Cuban stock the 
month September, 1927, when its value was $20 per share, and the 
Guantanamo September, 1928, when its value was per share. 
These valuations were based exclusively current prices the New 
York Stock Exchange. Having found, the surrogate surcharged the 
accounts the trustees with loss $16,224 the Cuban American 
stock and loss $1,332 the Guantanamo Sugar Company stock. 

The Court Appeals, reversing the lower courts and holding the 
trustee free from liability, finds that the worst that could said the 
trustee holding the investments was that was guilty 
error judgment. 

another instance appeared that the testator died November 29, 


1917, naming individual and trust company executors and trus- 
tees his will. The will created number trusts and among the 
securities which constituted the trusts were 6,034 shares Eastman 
Kodak Company stock. The will authorized the trustees hold the 
stock. 


The trustees sold this stock different dates between March 23, 
1922, and April 1922, prices ranging from $450 $700 per share. 
The largest sale was one 5,534 shares $662.50 per share, which was 
made April 1932. Objections the trustee’s account were filed 
the beneficiary one the trusts, contending that the stock should 
have been held and sold subsequent date, when would have 
brought $883.38 thereabouts per share. 

The objector contended that the trustees should surcharged 
amount excess two million dollars, the amount additional profit 
which would have accrued the estate had the stocks been held and 
sold later date. 

appeared that, before making any the sales, the individual 
trustee wrote the president the Kodak Company, widely 
known investors’ service and finance company Rochester, New 
York, where the Kodak Company located. The replies informed him 
that the stock was closely held, that the market for was narrow and 
that the offer large number shares would cause material drop 
the market price. These letters were written 1918, some four 
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years before the trustees disposed the stock. was held that the 
trustees were not liable. Estate William Hall Walker, Surrogate’s 
Court New York County, June 27, 1930. 

will, appointing trust company trustee, authorized the trustee 
and with the written consent any one said executors, 
their judgment for the best interest and conservation 
said estate, from time time sell otherwise dispose any the 
principal corpus said trust estate and reinvest the proceeds 
such sale disposition other income bearing securities they 
may select being reasonably safe for the investment trust funds.’’ 

Under this provision was held: 

That the trustee could retain the testator’s investments part 
the trust funds; 

That the trustee could reinvest only with the written consent 
one the executors; 

That the trustee was not limited, the matter reinvestments, 
statutory investments, but should guided the type invest- 
ment found the testator’s estate the time his death, that sea- 
soned securities having behind them established dividend record over 
period years. Leavitt, New York Surrogate’s Court, 238 
Supp. 109. 

New Jersey case, Ballantine Young, Eq. 70, Atl. 
Rep. 119, investment cash dividend shares stock forming 
part new issue the capital stock corporation, which the 
testator had been stockholder, was held retention invest- 
ment within the meaning the rule the retention trustee 
the testator’s investments under the authority provision contained 
the will. 

The testator owned shares the stock the Central Trust Co. 
the par value $50 each. Its capital stock was $1,000,000. Its un- 
divided surplus the time the testator’s death (April 27, 1895) was 
$5.776,113.70. paid regular semiannual dividends the annual 
rates of, first, per cent., then per cent., and then per cent. 
April 28, 1909, the surplus had increased $15,579,696.65. 

June, 1909, its capital stock, appropriate action the part 
the directors and stockholders, was increased $3,000,000. The 
stockholders were given the right subscribe par for the new issue 
$2,000,000—that is, each stockholder might subscribe for two new 
shares for every old one held. Contemporaneously, special cash 
dividend 200 per cent. was declared. The trustees took this dividend 
and used pay for the new stock, which stock they continued 
hold. The will authorized the trustees ‘‘to continue any investments 

was held that the trustees were entitled hold the shares, since 
investing cash dividend stock they merely preserved their pro- 
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portionate interest the property and did nothing more than continue 
their investments. 

While executor who retains corporate stock, pursuant the ex- 
pressed wish the testator will not held responsible for any loss, 
least adult beneficiary who has acquiesced the retention the 
stock, will liable minor beneficiary. This was decided re- 
cently the New York Court Appeals case entitled Gar- 
vin’s Will, 177 Rep. 74. 

this case appeared that corporate stock appraised the date 
the testator’s death value $200 per share was held the execu- 
tors until became valueless. was held that the executors were 
not only for the loss sustained for costs and allowance 

expense caused their wrong.’ 

provision will authorizing the trustees continue the invest- 
ments the testator does not authorize them allow funds the estate 
142 App. Div. 127 Supp. 92, which the follow- 
ing facts 

The testator, Thomas Cullen, died July 27, 1901. the time 
his death, had invested the sum $100,000 Converse, Stanton 
Cullen, general mercantile partnership. The agreement creating 
the partnership expired January 1902. was thereupon ex- 
tended for period two years and was thereafter extended for two- 
year periods, down 1910. The executors and trustees permitted the 
testator’s original investment remain the firm during all this 
time. 

They claimed the right under provision the will, which 
read follows: ‘‘that the trustees trustee the said trust hereby 
ereated shall authorized retain the form which they shall 
exist the time death, any investments made, whether 
not the same are invested subjects investments permitted 
trustees the ordinary rules 

holding that the trustees should have withdrawn from the firm 
January 1902, the court said: 


would be, think, violent assumption conclude 
testator intended confer power upon his trustees create his estate 
general partner mercantile firm continue indefinitely and sub- 
ject change personnel and any contribution capital its dif- 
ferent members from time time. are persuaded that such con- 
clusion required, and that was the duty the trustees, least 
the conclusion the term ending the 2nd January, 1902, have 
withdrawn that $100,000 from the capital the copartnership, and 
have invested the manner required law.’’ 


interesting New York decision having with the retention 
testator’s investments entitled Trust Company, Misc. 686, 


766 THE BANKING LAW JOURNAL 


147 Supp. 885. appeared that will creating trust 
estate provided part follows: 


empower executors transfer the trustee for the trust 
ereated the tenth paragraph this will the stock, bonds, and evi- 
investment whatever description unchanged from the con- 
dition which they may the time decease, such them 
may not have been required sold disposed for payment 
and satisfaction the precedent debts, expenses, legacies and bequests. 
And expressly authorize the trustee continue hold the property 
decease, including stocks well bonds, with discretionary power 
sell and reinvest the proceeds cases where thought best 
save the estate from loss.’’ 


The Franklin Trust Company, the trustee appointed the will, re- 
ceived from the executors and retained certain stock the Standard 
Oil Company. Pursuant the judgment the familiar case against 
the company, the trustee received, addition the stock originally 
held, other stock corporations which, prior the judgment, were 
subsidiary instrumentalities the dominant company. 

proceedings the judicial settlement the account the 
executors and trustee, was held that the trustee could not continue 
hold the Standard Oil stock, since the modification the investment 
was not one which was before the mind the testator when provided 
that the trustee ‘‘might continue hold the property the form 
investment may the time decease.’’ The court said 
that the dominant company had denuded itself the beneficial own- 
ership the assets the subordinate corporations, the trustee 
longer had any relation the assets which once formed part the 
the Standard Oil Company, except such held stock- 
holder the subordinate companies which the assets had been re- 
stored. Therefore, the assurances which the trustee held for the safety 
the trust fund were not the same those upon which the testator de- 
pended. The court then said: ‘‘A deviation from the original scheme 
investment which confides the interests the trust new personali- 
ties and wagers the safety the trust fund upon vicissitudes not in- 
volved the form which the investment was earlier held cannot 
regarded continuance the property the form investment 
which was the 
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this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK, ADMINISTRATOR, CONDUCTING 
DECEDENT’S BUSINESS 


State Bank Orlando Trust Co. Cummer Lumber Co., Supreme 
Court Florida, 141 So. Rep. 602 


bank, acting administrator decedent’s estate and con- 
tinuing carry the business left the decedent, will liable 
itself for debts the conduct the business, even though 
the authority carry the business was conferred statute and 
the bank acted the matter pursuant court order, where does 
not positively appear that the business was carried required 
the statute. 

this case appeared that the defendant bank was appointed 
administrator the estate one Nye and that, such administra- 
tor, continued carry the packing house business owned 
the decedent. This action was sanctioned statute and the bank 
acted pursuant court order. The manager the business pur- 
chased material for use the business the amount $11,513.88, 
which remained unpaid for. did not affirmatively appear that the 
business was carried ‘‘as contemplated and declared the 
statute, pursuant order the The bank was held liable 
for the debt. 


Action the Cummer Lumber Company against the State Bank 
Orlando Trust Company and another. Judgment for plaintiff, and 
defendants bring error. Affirmed. 

Voorhis and Wells, both Orlando, for plaintiffs 
error. 

Martin Long, Jacksonville, for defendant error. 


TERRELL, J.—In April, 1926, plaintiff error was appointed ad- 
ministrator the estate Nye, deceased. Subsequent this 
appointment, plaintiff error was placed the hands Tilden, 
who turn was succeeded Tunnicliffe liquidator. The 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 397. 
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record discloses that order the cireuit court Orange County 
plaintiff error was authorized continue conduct the trade and 
business Nye, deceased. Pursuant said order, plaintiff 
error took charge and continued the business Nye under the 

One asset the estate Nye was packing house, the con- 
duct which Hancock, manager for plaintiff error, ordered 
crate material from defendant error the aggregate value 
$18,532.63, which plaintiff error paid $7,018.75, leaving balance 
due $11,513.88. This action was instituted defendant error 
plaintiff the court below against plaintiff error defendant 
recover the balance due said account. The declaration was the 
common counts, and the issues were made the plea was in- 
the all the testimony, motion for in- 
structed verdict for the plaintiff was granted and the jury returned its 
verdict for the amount shown due the account with interest; 
same being $13,890.86. Judgment was entered the verdict, and writ 
error was taken the judgment. 

Several errors are assigned, but all may sublimated into this ques- 
tion: May the State Bank Orlando Trust Company held per- 
sonally responsible for the account heretofore stated; there being 
showing fraud, deceit, assumption personal liability 

The facts stated this opinion were not controverted. Counsel 
for both parties the cause agree that common law administrator 
who continues the business decedent individually responsible for 
the obligations the estate made him for which may indemni- 
fied out the assets the estate; but appellant (bank administrator) 
contends that administrator carrying the business deceased 
person under our statute, sections 3741 3745 Revised General Statutes 
1920 (sections 5614 5618, Compiled General Laws 1927) 
all intents and purposes statutory receiver acting under order 
court, and therefore occupies different status from that executor 
carrying business direction the testator. 

Sections 3741 3745, Revised General Statutes 1920 
5614 5618, Compiled General Laws 1927), effect, provide that 
the business deceased person may proper showing carried 
for reasonable time the legal representative under order the 
court; the legal representative give such additional security 
the court may require. The order the court continuing the trade 
business the deceased shall authorize the legal representative, 
his representative capacity, ‘‘to make such contracts may neces- 
sary carry said trade business, and debts and pay 
out money the proper conduct such trade business, and the net 
profits such trade business only shall assets the said 
the conduct such trade business, the legal representative re- 
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quired keep full and accurate accounts all receipts and ex- 
penditures, and make monthly reports thereof the circuit judge. 
may allowed such compensation the judge shall deem reason- 
able. 

that compliance with the terms these statutes converts 
the representative the deceased the conduct his business into 
statutory receiver acting under order the court, which would relieve 
him personal liability under the facts stated this case; but since 
the record silent whether not the terms the statutes were 
complied with the administrator, that question not properly pre- 
sented for adjudication. 

shown and not disputed that plaintiff error was appointed 
administrator the estate, and was authorized continue conduct 
the business the deceased, that defendant error extended the credit 
the estate, that was part paid for plaintiff error repre- 
sentative the estate, and that the business the estate was carried 
plaintiff error through its agent; but the record silent 
whether was carried contemplated and required the statute, 
pursuant order the court. 

this state the record, are the view that plaintiff error 
was personally liable for the amount the judgment secured against 
it. executor not bound the trade business de- 
ceased person, although directed will empowered statute 
so; but does elect carry on, the record here indicates, 
the hazard incident thereto; the contracts the business are his 
personal contracts, and, although contracted him executor rep- 
resentative, they bind him individually, and not the estate which 
represents. parte Garsand, Ves. Jr. 110; Wade Pope, Ala. 
690; Foxworth White, Ala. 224; Pitkin Pitkin, Conn. 307, 
Am. Dee. 111; Sterrett Barker, 119 Cal. 492, 695; Campbell 
American Law Administration (3d Edition) 1050; 147; 
Fridenburg Wilson, Fla. 359; Brickell Fla. 441, 
106 So. 470. 

Since the matter conducting the trade business decedent 
his executor purely optional with the executor, would seem that, 
elects so, would likewise have his election proceed indi- 
vidually under the statute; and since there suggestion here that 
any protection the statute may afford was availed of, must assume 
that the business the deceased involved the instant case was con- 
ducted individually. 

For the reasons announced this opinion, the judgment below 
affirmed. 
Affirmed. 
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NOTE GIVEN FOR STOCK VALID HANDS 
BONA FIDE HOLDER 


Bank Balboa Benneson, California District Court Appeal, 
Pac. Rep. (2d) 540 


note given for corporate stock issued violation the Cali- 
fornia Corporate Securities Act (Stat. 1197, page 673, amended) 
valid the hands holder due course. 


Action the Bank Balboa against Myrtie Benneson. Judg- 
ment for the plaintiff, and the defendant appeals. Affirmed. 

Edwin Miller and Wier Casady, both Los Angeles, and Robert 
Cordill, Omaha, Neb., for appellant. 

Goudge, Robinson Hughes, Los Angeles, for respondent. 


NOURSE, J.—Plaintiff sued foreclose mortgage upon real 
property, and had judgment. Defendant has appealed upon typewritten 


transcripts. 

The facts are simple. The defendant executed and delivered the 
note and mortgage one Mathews the sum $5,000. Before matur- 
ity, Mathews sold the note and mortgage plaintiff, and, after maturity, 
plaintiff commenced his action. The defendant defended the action 
the ground that the note and mortgage were procured from her 
Mathews through fraud—that the only consideration was $5,000 par 
value stock corporation which was issued violation the 
Corporate Securities Act (St. 1917, 673, amended), and which was 
value. Defendant also claimed that plaintiff was not innocent 
for value. The trial court found that plaintiff was inno- 
cent purchaser for value and without notice any the infirmities 
the note. 

reference the facts, sufficient say that there sub- 
stantial conflict the evidence, that the note and mortgage were pro- 
through the fraud Mathews, and that the consideration was 
stock corporation which was illegally issued may conceded. But 
the evidence unmistakably supports the findings that respondent was 
innocent purchaser for value, and that took the note and mortgage 
without notice any the infirmities. 

The findings are, course, legal value only the event that the 
note which was secured mortgage negotiable instrument under 
the terms section 3265, Civil Code. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 500. 
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not necessary into the history the litigation and legisla- 
tion covering this debated subject; sufficient that the existing 
statute now provides that such note shall not lose its negotiability 
because secured mortgage. But appellant insists that the statute 
unconstitutional because self-contradictory and repugnant 
other statutes relating négotiable instruments. Section 3265, Civil 
Code, reads: ‘‘Promissory Note Defined. negotiable promissory note 
within the meaning this title unconditional promise writing 
made one person another, signed the maker, engaging pay 
demand, fixed determinable future time, sum certain 
money order bearer but the negotiability promissory note 
otherwise negotiable form, secured mortgage deed trust 
upon real personal property shall not affected abridged 
conditions contained the mortgage deed trust securing the 
Where note drawn the maker’s own order not complete until 
indorsed him.’’ find nothing contradictory the section. 
defines negotiable promissory note unconditional promise pay, 
and then states exception this general definition when the note 
secured mortgage deed trust containing conditions. Excep- 
tions this character are common statutes, and appellant does not 
cite any authorities holding that they affect their constitutionality. The 
fact that some the provisions this section are repugnant other 
statutes does not touch the question the constitutionality the sec- 
tion; the single question is, Are they effective the other statutes 

Appellant concedes that this section later enactment and later 
the order numbering Code sections than are those which she 
claims this section repugnant. For such reason section 3265 controls 
over the others, if, fact, there any repugnancy—a question need 
not consider. Manifestly the Legislature has the constitutional power 
declare what and what not negotiable instrument, and may 
likewise provide exceptions any general definition such instru- 
ment. Upon the well-settled doctrine that special definition and ex- 
ception controls the general, must hold that section 3265 the 
trolling section this case. That was enacted for the express pur- 
pose making such notes negotiable and repealing prior statutes 
the contrary not open question. Fair Oaks Bank Johnson, 198 
Cal. 196, 200, 244 335; Witty Clinch, 207 Cal. 779, 785, 279 797. 

The argument that the section unconstitutional because applies 
special class not impressive, view the general knowledge 
men the size the class affected secured paper. 

considerable length appellant argues four points relating the 
duty purchaser nonnegotiable paper make inquiry de- 
fenses and infirmities. Any consideration these points would 
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purely academic, because the paper suit was negotiable. the 
settled rule that purchaser negotiable paper not required make 
inquiry the makers the consideration and leading 
its execution. Cal. Jur. 866; Witty Clinch, 207 Cal. 779, 
785, 279 797. far the good faith the respondent con- 
cerned, all the evidence was accord with the trial court’s finding. 

argued that the note void because the consideration for was 
corporate stock issued violation the Corporate Securities Act. 
This just another way saying that negotiable note void the 
hands innocent purchaser for value the consideration fails. 
Except those cases where the note yoid its face declared 
void statute, the authorities are the contrary. Cal. Jur. 1107. 

The case was fairly tried. The trial court was more than patient and 
liberal with appellant the presentation her case, and assign- 
ments error during the trial are made now. The judgment sound, 
and fully supported the evidence and the findings. The questions 
law raised the appeal are more academic than real. The material 
issues have been rightly adjudged, and, for these reasons, the judgment 
affirmed. 


PRESENTING CHECK FOR PAYMENT MAIL 


Shaver Litchfield Clothing Co., Supreme Court Arkansas, 
Rep. (2d) 247 


Where the payee check mails direct the drawee bank, 
with request for remittance exchange, and the drawee holds the 
for sixty days and then fails without remitting, although the 
drawer’s deposit was sufficient pay the check, the drawer will 
discharged from liability. This not proper method present- 
ment for the purpose charging drawer with liability. 


Action the Litchfield Clothing Co. against John Shaver, doing 
business the Shaver Co. From judgment for plaintiff, 


defendant appeals. Reversed and remanded, with directions. 
Raley, Corning, and Walter Pope, Pocahontas, for 
appellant. 


BUTLER, J.—The Litchfield Clothing Co., appellee, brought suit 
against John Shaver, appellant, under his trade-name Shaver 
Mercantile Co., for the amount due bill merchandise, and from 
judgment favor appellee Shaver has appealed. 

The facts stipulated the court below are follows: 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1065. 
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the defendant being justly indebted the said plaintiff 
the sum $239.19 for goods sold and delivered him the plaintiff 
issued and delivered the plaintiff his check payment said debt 
drawn the Randolph State Bank Pocahontas, Ark., for said sum 
and forwarded said check the plaintiff Litchfield, Ky.; that said 
check was post-dated for September 1930, and was sent the plain- 
tiff; that the plaintiff immediately delivered said check its attorneys, 
Forgey Verdier, St. Louis, Mo., who had this claim for collection 
the time, and that the 30th day August, 1930, said attorneys, 
Forgey Verdier, sent said check Mail the Randolph State 
Bank for payment proper exchange said bank had funds pay 
the same and not payable that said check returned them im- 
mediately. 

said check was received the said Randolph State Bank but 
[the bank] did not cash and did not return directed; that 
September 23, 1930, plaintiff’s attorneys wired the defendant herein 
that would have take said check the bank had not remitted. 

the 23rd day September, 1930, attorney wrote 
the Randolph State Bank asking for returns said check and followed 
soon after with wire take the matter with the state 
bank examiner was not paid returned them; that answer 
this the Randolph State Bank replied that they did not have said check 
and knew nothing it; that said attorneys for the plaintiff thereupon 
wrote the defendant advising him that the bank could not locate the 
check. 

the letter forwarding said check the Randolph State 
Bank, and copy the letter the deputy bank commissioner notify- 
ing Forgey Verdier that said check was the files the Randolph 
State Bank are attached herewith Exhibits ‘A’ and ‘B.’ fur- 
ther stipulated that all times from August 30, 1930, November 
1930, the date the Randolph State Bank closed, Shaver Mercantile Co., 
the drawer said check, had sufficient funds the Randolph State 
Bank pay the same; that neither the payee said check nor its 
agents, Forgey Verdier, ever requested that said check protested 
for non-payment and took action against said bank compel the 
payment said check. 

the Randolph State Bank became insolvent and was taken 
over the state bank commissioner the 5th day November, 1930, 
and has been liquidated said commissioner. That the check the 
defendant was found the files said bank after was taken over 
said commissioner and now appears therein, but was not paid, and still 
remains unpaid. That the plaintiff has not received payment for said 
debt any other way than said check above mentioned and 
further agreed that said check has not been honored said Randolph 
State Bank and remains unpaid insofar this plaintiff’s account 
concerned against the defendant 


In5 page 514 the following declaration: According 
the prevailing view, negligent the holder check send 
direct the drawee residing distant place for payment; and the 
holder responsible for any loss occasioned adopting such course.”’ 

the case Anderson Rodgers, Kan. 542, 1067, 1069, 
248, where check was mailed directly the drawee bank 
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the 12th day December, and which remained open for business 
the 13th and closed the 14th, and where the 13th the bank re- 
turned the check the sender with notation ‘‘no funds,’’ but 
where was admitted that the drawer had more than enough funds 
the bank his pay the check, the court, reversing the judg- 
ment the lower court against the drawer, said: 


Hamilton County Bank therefore selected the drawee the 
check its agent for collection. That this was negligence well settled 
the authorities. said Daniel Negotiable Instruments (vol- 
ume ‘For the purposes collection, the collecting bank 
must employ suitable subagent. must not transmit its checks 
bills directly the bank party whom payment made, with 
the request that remittances made therefor. considered that 
firm, bank, corporation individual can deemed suitable agent, 
contemplation law, enforee behalf another claim against 
itself.’ This proposition sustained abundant authorities. Drovers’ 
Nat. Bank Anglo-American Packing Provision Co., 117 100, 
601 [57 Am. Rep. 855] German Nat. Bank Denver Burns, 
Colo. 539, 714 [13 Am. St. Rep. 247]; Merchants’ Nat. Bank 
Philadelphia Goodman, 109 Pa. 422, 687 [58 Am. Rep. 728] 
First Nat. Bank Evansville Fourth Nat. Bank Louisville, 
183, 967; Farwell Curtis, Biss. 160, Fed. Cas. 
No. 4,690. 

insisted that inasmuch the check was forwarded due time, 
and came into the hands the drawee, which refused payment, and re- 
turned the check with the statement ‘No funds bank,’ the defendant 
was not injured the mode presentment; that answer ‘No 
funds,’ sent mail, effectual refusal pay though made 
across the counter the bank. Where due presentment not made, 
the burden proof upon the holder the check show that the 
drawer has not suffered injury. Little Phenix Bank, Hill [N. Y.] 
425; Ford McClung, Va. 166; Pars., Bills Notes, 71; 
Daniel, Neg. Inst. 1588; Daniels Kyle, Ga. 


closing the opinion, the court that case said: ‘‘The request 
this letter was not ordinary demand payment, calling for 
funds, but was request for Kansas City Exchange, which the 
drawee would course perfect liberty refuse. cases this 
kind, hardship necessarily results one party another. Courts, 
their decisions, must guided fixed rules. The plaintiff, having 
trusted the good faith the Richfield bank sending the check 
it, must bear the burden the loss its failure occurring 
after the day which regular presentment should have been made.’’ 

the opinion the majority that application these prin- 
ciples the facts exonerates the appellant from the payment the 
debt, and that the trial court erred holding otherwise. The judgment 
will therefore reversed and the cause remanded, with directions 
enter judgment for the appellant. 

The writer and Mr. Justice Smith not agree with the opinion 
reached the majority. 
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BANK ENTITLED RECOVER DRAFT 


Southern Fruit Distributors, Inc. Citizens’ Bank Fort Valley, 
Court Appeals Georgia, 163 Rep. 261 


Where the payee draft indorses blank and deposits 
bank with deposit slip stating that the deposit ‘‘subject final 
payment’’ and that may charged back uncollected and the 
bank allows the depositor draw against the deposit, the bank 
holder due course the amount advanced against the deposit and, 
upon the dishonor the draft, may hold the drawer for the unpaid 
Even though the terms the deposit slip make the bank 
mere collecting agent, becomes holder due course pledgee 
upon permitting the depositor draw against the credit given and 
such can enforce the draft against the drawer. 


Suit the Citizens’ Bank Fort Valley against the Southern Fruit 
Distributors, Inc. Judgment for plaintiff, the superior court overruled 
certiorari, and defendant brings error. Affirmed. 

June 20, 1928, Southern Fruit Distributors, drew draft 
upon itself for $800, payable the order Greene, Inc. The 


payee indorsed the draft blank Citizens’ Bank Fort Valley, and, 
payment being refused Southern Fruit Distributors, Inc., the bank 
brought suit against this company for the amount $363.22 the 
alleged balance due the draft after payment $436.76 made 
the indorser, Greene, Inc. The defendant denied that was in- 
debted the plaintiff any sum whatever, and further pleaded that 
the purchase price certain cars peaches delivered the de- 
fendant the payee; that none the peaches had been delivered, and 
that the consideration the draft had therefore wholly and that 
the defendant was not bona fide holder due course, but was the 
mere agent the payee for the purpose collection. 

The case was brought the municipal court Macon, and was sub- 
mitted the trial judge, without jury, upon the following agreed 
statement facts: 


The draft sued this case was given the defendant 
said draft, and none the peaches for which said draft was given 
were ever shipped delivered the said Greene, Inc. 

That said Greene, indorsed said draft blank and 
deposited the same Citizens Bank Fort Valley and received there- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 495. 
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for deposit slip, copy which attached this agreed statement 
facts, marked Exhibit and drew checks against the said deposit 
the amount $689.22, which were paid said bank before said draft 
was presented for payment, and, after said draft was presented said 
defendant for payment and payment declined, the amount said draft 
was charged back against the account Greene, Inc. with said 
bank, thereby creating overdraft against Greene, Inc. the 
amount $689.22, which was later reduced $363.22 deposit 
made Greene, Inc. $226.00; and said overdraft $363.22 
now remains unpaid; and the draft for $800 given the defendant 
Greene, Ine. and deposited Greene, Ine. the plaintiff 
bank has been credited with the sum $110.78, which remained the 
credit Greene, the time the dishonor and return 
said draft, and with the sum $326 subsequently deposited 
Greene, Inc., making total credit $436.78; and said draft remains 


the hands the plaintiff bank with the sum $363.22 unpaid 


The deposit slip referred the foregoing statement was fol- 
lows: 


with Citizens Bank Fort Valley, Fort Valley, Georgia. 
Greene, 6/20/1928. All items credited subject final pay- 
ment. Right reserved and the bank authorized forward items for 
collection payment, direct the drawee payor bank, through 
any other bank its discretion, and receive payment drafts drawn 
the drawee other banks, and except for negligence, this bank shall 
not liable for dishonor the drafts received payment nor for 
losses thereon. Items this bank not good may charged back 
close business day deposited. 


Currency Dollars Cents 
Silver 

Cheeks follows 
Sou Fruit Dist 800 


Less 


750 
Original Total 750 
that all checks and drafts are indorsed. 
list each check separately.’’ 


The court made finding and judgment favor the plaintiff for 
the amount sued for, and, the defendant’s certiorari being overruled 
the superior court, brought the case this court. 

The defendant contended that under the terms the deposit the 
plaintiff bank was mere agent collect the draft for the indorser, 
Greene, and that its suit was therefore subject the defense 
total failure consideration, shown without dispute the evi- 
dence; also that, the contract deposit did not constitute the bank 
mere agent the indorser collect the draft, the bank, charging the 
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draft back the indorser and later accepting substantial payment 
the indorser upon the overdraft thus created against him, exercised its 
option treat the title the draft remaining the indorser, and 
treated the indorser the bank’s debtor the amount the overdraft, 
was wholly incompatible with the claim the bank that was 
and the bona fide purchaser for value and the holder due course 
said draft.’’ 

Ryals, Anderson Anderson, Macon, for plaintiff error. 

Hall, Grice Bloch and Holliday, all Macon, for defendant 
error. 


BELL, J.—When check draft deposited bank and 
the account the depositor, but money advanced 
paid thereon, and nothing further appears, the presumption that until 
payment the maker drawee the bank holds the instrument for col- 
lection only; and this true, notwithstanding the depositor may have 
indorsed the instrument blank. Freeman Exchange Bank, Ga. 
(1), 160; Spooner Bank Donalsonville, 144 Ga. 745 
(2), 1062; Cronheim Postal Telegraph-Cable Co., Ga. 
App. 716 (1), 78; First National Bank Bros., 
Ga. App. 319 149. 

But where the payee draft indorses blank and deposits 
with bank, and the amount the draft credited the depositor’s 
general account, after which the indorser allowed check, and does 
check against the deposit substantial sum, the bank, the absence 
anything the contrary, presumed the purchaser and owner 
the draft, and holder due course, the draft being negotiable in- 
strument. Fourth National Bank Mayer, Ga. 108 (3), 
891; Gulf States Lumber Co. Citizens’ First Nat. Bank, Ga. App. 

Even there are express conditions the deposit contract, which, 
standing alone, would make the bank mere agent for collection, yet 
where there were other facts, namely, that the draft was indorsed 
blank and the bank thereafter paid checks drawn the indorser against 
such deposit, the bank, these was not the absolute 
owner the draft, least became pledgee, addition its 
lationship agent; and the holder note draft collateral se- 
curity stands, the extent the debt secured, upon the same footing 
purchaser. National Bank Webb City Everett, Ga. 372, 
660; Alexander, Smith Co. First National Bank, 140 Ga. 
266 (2, 3), 1071; Linderman Atkins, 143 Ga. 366 (2), 
101; Baldwin State Bank National Bank Athens, 144 Ga. 

Under the above authorities, the bank did not rescind the contract 
indorsement charging the amount the draft back the indorser, 
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upon the refusal payment the drawee. still held the draft 
least for the purpose enforcing the same for the amount the un- 
paid advances thereon, and upon the title which thus retained the 
bank could maintain suit against the drawer for the sum thus appearing 
due, not for the full amount the draft. The decision the 
ease Manufacturers’ Finance Co. Amazon Cotton Mills Co., 187 
233, 121 439, relied counsel for the plaintiff error, 
did not hold that the finance company would not protected any 
unpaid advances which might have made upon the instrument, even 
though should have been considered agent for collection, and 
not purchaser. 

Under the above rulings, the judgment the municipal court was 
not erroneous, and the judge the superior court properly overruled 
the certiorari. See, further, this connection, sections 30, 51, 52, 54, 
57, 191, Negotiable Instruments Act (Ga. Laws 1924, 126 seq.) 


STOCKHOLDER NOT RELIEVED DOUBLE 
LIABILITY 


Russ Golson, Supreme Court Florida, 136 So. Rep. 507 


stockholder who pays assessment ordered restore im- 
paired capital bank not relieved the stockholders’ double 
liability after the closing the bank because any misunderstand- 
ing, misinformation, belief, intention his part the part 
bank officials state officials that will relieved. 


Action Golson, receiver the People’s Bank Mari- 
anna, against Willie Russ, administratrix the estate 
Russ, deceased. review judgment for the plaintiff, defendant 
brings error. Affirmed. 

John Carter and John Carter, both Marianna, for 
plaintiff error. 


Carter, Solomon Pierce, Marianna, for defendant error. 


MATHEWS, C.—This suit brought the receiver closed 
bank the double liability imposed section 6059 (4128), 
Compiled General Laws Florida 1927. Final judgment was entered 
for plaintiff, and defendant sued out writ error. The legal repre- 
sentative the deceased stockholder sought avoid payment under 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1185. 
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section 6059 (4128), Compiled General Laws Florida 1927, setting 
forth several pleas payment made before the bank closed the 
stockholder pursuant assessment ordered the comptroller re- 
store impaired capital under section 6077 (4146), Compiled General 
Laws Florida 1927. 

The material question for determination whether stockholder 
may apply payment made restore impaired capital against his liabil- 
ity imposed section 6059 (4128), Compiled General Laws Florida 
1927. 


The assessment ordered the comptroller for the purpose mak- 
ing good impaired capital stock follows: 


Amos, Comptroller 
Florida 
Office 
14, 1925. 
the officers, directors and stockholders the Peoples Bank 
Marianna: 

your bank made the State Bank Examiners, 
showing that your capital stock impaired, and the classification 
assets showing losses the extent that the full amount the share- 
holders’ liability needed make good the losses sustained and re- 
store the capital stock and fully take care said impairment and 
make the bank sound and solvent, you are hereby notified call upon 
each and every shareholder record pay amount equal the 
amount the par value the shares held them for the purpose 
restoring the impaired capital. 

notice given accordance with sections 4146 and 4128 
the Revised General Statutes. 

truly yours, 
Ernest Amos, Comptroller.’’ 


Section 6077 (4146), Compiled General Laws Florida 1927, relat- 
ing making good impaired bank stock follows: 


banking company which shall have failed pay the 
capital stock required law, and every banking company whose 
capital stock shall have become impaired losses otherwise, shall 
upon receiving notice thereof from the Comptroller pay the deficiency 


the stock assessment the stockholders pro rata for 


amount the capital stock held each. any such company shall 
fail pay its capital stock and shall refuse into liquidation 
provided law within the time mentioned the notice from the 
Comptroller receiver may appointed close the business the 
company according the provisions section 


And section 6059 (4128), Compiled General Laws Florida 1927, 
relating double liability stockholders, follows: 


every banking company shall held individually 
responsible equally and ratably and not for one another for all con- 
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tracts, debts and engagements such company the extent the 
amount their stock therein the par value thereof addition 
the amount invested such shares. Persons holding stock executors, 
administrators, guardians trustees shall not personally subject 
any liability stockholders, but the estates and funds their hands 
shall liable like manner and the same extent the testator, 
intestate, ward person interested trust funds would be, living 
and competent hold the stock his own 


Sections 4146 and 4128, Revised General Statutes 1920, set forth 
above, are substantially the same the federal statutes the same 
subject, 5205 and 5151, Rev. St. S., title 12, USCA (Banks and 
Banking) and 63, and may conclude that our Legislature had 
the federal law before when considering this legislation. MeNeill 
Pace, Fla. 349, So. 177; Chavous Gornto, Fla. 12, 102 So. 
754. 

Assessment bank stock make good impairment capital and 
double liability stockholders subserves entirely distinct and wholly 
different purposes. One incident operation; the other 
liquidation. Citizens’ Bank Needham, 120 Kan. 523, 244 
1202. The one the price paid for the privilege 
continuing business (Delano Butler, 118 634, Ct. 39, 
Ed. 260) stock liability (Citizens’ Bank Needham, supra) 
the nature reinvestment stock (Duke Force, 120 Wash. 599, 208 
arise except liquidation, and enforced for the benefit 
the bank. Citizens’ Bank Needham, supra; Delano 
Butler, supra. 

the question stated answered the affirmative, would follow 
that every case payments made stockholders for the purpose 
restoring the impaired capital could considered credits the 
ultimate individual responsibility stockholders, and the whole effi- 
ciency the provisions section 4128, Revised General Statutes 
1920, for the protection the the bank the time liqui- 
dation, would destroyed. The obligations the shareholders under 
the two sections are entirely diverse; and payments made under section 
4146, Revised General Statutes 1920, cannot applied the satis- 
faction the individual responsibility section 4128, Revised 
General Statutes 1920. Delano Butler, supra. 

contended the plaintiff error that the stockholder was 
misled and deceived, the order the comptroller March 14, 1925, 
for assessment, into the belief that payment the extent the assess- 
ment ordered would fulfillment and discharge all liability 
under both sections. 

The order the comptroller under date March 14, 1925, does 
fact refer section 4128, Revised General Statutes 1920, but 


THE BANKING LAW JOURNAL. 781 


quite clear that the notice order the comptroller March 14, 1925, 
was for the purpose causing impaired capital stock made good. 

stockholder making good impaired capital stock operating 
bank not relieved future liability his stock because any mis- 
understanding, misinformation, belief, intention his part the 
part bank officials state officials that will relieved. Delano 
Butler, supra; Page Jones (C. A.) (2d) 541; Citizens’ 
Bank Needham, supra; Duke supra. 

error has been made appear, and the judgment the court 
below affirmed. 


PER record this cause having been considered 
the court, and the foregoing opinion prepared under chapter 14553, 
Acts 1929 (Ex. Sess.), adopted the court its opinion, con- 
sidered, ordered, and adjudged the court that the judgment the 
court below be, and the same hereby, affirmed. 


HOLDER CHECK NOT PRE- 
FERRED CREDITOR 


Taylor, Bank Commissioner Dermott Grocery Commission Com- 
pany, Supreme Court Arkansas, Rep. (2d) 


The holder check who presents the drawee bank and 
takes check for the amount, which cashier’s check not 
paid because the closing the bank, not entitled prefer- 
ence payment over other creditors. 


Proceeding the Dermott Grocery Commission Company for al- 
preferred claim against the Chicot Trust Company 
charge Walter Taylor, Bank Commissioner. From judgment al- 
lowing claim, the Bank Commissioner appeals, Reversed and remanded. 

Gillison Gillison, Lake Village, for appellant. 

John Baxter, Dermott, for appellee. 


McHANEY, J.—On November 15, 1930, Townsend, beirg in- 
debted appellee the sum $86.29, and being depositor with 
checking account the Chicot Trust Company, drew his check the 
trust company favor appellee, and delivered same its agent. 
the same date said agent took the check the trust company, in- 
dorsed it, asked for and received cashier’s check payable appellee 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 135. 
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for the same amount. This check was never paid because the 

trust company was never open for business again after November 15, 
and was placed appellant’s charge for liquidation November 24. 
Appellee presented its claim the chancery court for allowance 
preferred claim, which the bank commissioner disputed, and the matter 
was presented agreed statement facts above set out, and, 
addition, that appellee’s agent was well known the trust company, 
and the Townsend check would have been cashed, desired him, but 
that elected take the check instead. Appellee carried 
account with the trust company; its office being Eudora, about six- 
teen miles from Lake Village, the home the trust company. The 
claim was allowed preferred one, and the bank commissioner has 
appealed. 

admitted appellee that, unless authority for the classifica- 
tion this claim preferred found Act 107, Acts 1927, 297, 
general and not prior preferred claim. Said act provides that 
bank which the Commissioner has taken charge 
are classifiable either secured creditors, prior creditors general 
The act then proceeds define each class creditors, and 
there are seven subdivisions defining ‘‘prior Appellee relies 
upon the sixth subdivision covering its case, which follows: (6) 
The owner the proceeds collection made said bank and not 
remitted it, which its remittance has not been paid, when such 
collection was made otherwise than honoring check other order 
upon said bank charge against the account the depositor 
said bank, and the said collection has had distinctive identity the 
hands said bank, has actually increased its cash assets, and has not 
resulted merely shifting its liability upon its books from one its 
another new Appellee’s situation fails fit 
this definition any respect. The bank made collection for appel- 
lee. Its own agent made the collection from Townsend, presented the 
check the bank, and asked and did become its creditor taking 
cashier’s check. Compare Taylor Corning Bank Trust Co., 183 
Ark. 757, (2d) 557. the bank honored the check its 
depositor. new funds were deposited the bank, but the bank 
simply shifted its liability from one creditor, Townsend, another 
creditor, appellee. Not being collection made the bank, the sixth 
subdivision the act has application. Nor does any other provision 
the act defining prior creditors apply. The act further provides that 
not this section hereinabove classed secured prior 
said bank, including the State Arkansas and any its 
subdivisions, shall general creditors Therefore appellee 
general creditor, and the court erred holding otherwise. 

Reversed and remanded, with directions allow the claim gen- 
eral one. 


q 
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HOLDER COLLECTING BANK’S CHECK 
ENTITLED PREFERENCE 


Taylor, Banking Commissioner Union Trust Company, Supreme 


Where bank receiving drafts for collection and remittance de- 
livered check drawn itself for the amount the proceeds 
the collection messenger the forwarding bank and the col- 
lecting bank failed before the check could presented, was held 
that the forwarding bank was entitled preference payment 
Arkansas statute (Acts 1927, page 298, section subdivi- 
sion 7). 

appeared that the check was delivered the messenger after 
banking hours Saturday afternoon and that the bank 
did not open for business the following Monday. was held that 
the rights the forwarding bank were not affected reason the 
fact that cash would have been paid the messenger had de- 
manded it. was further held that the proceeds the collection 
never became the property the collecting bank, which held the 
same trust for the forwarding bank; and that the check delivered 
the messenger was nothing more than the symbol the cash 
held, issued according the custom banks and accepted, not 
lieu the money, but token it, presentation which 
the cash might obtained. 


the matter the liquidation the American Exchange Trust 
Company. From decree allowing claim the Union Trust Company, 
intervener, prior claim, Walter Taylor, Bank Commissioner, 
appeals. Affirmed. 

Sam Rorex and Nat Hughes, both Little Rock, for appellant. 

Rose, Hemingway, Cantrell Loughborough, Little Rock, for 
appellee. 


BUTLER, J.—Appeal from decree allowing claim intervener, 
appellee, prior claim. 

The facts this case, about which there dispute, are follows: 
November 15, 1930, appellee company was the owner certain 
drafts with bills lading attached aggregating the sum $1,836.42, 
the drawees which were all customers and depositors the American 
Exchange Trust Company. that date the appellee transmitted these 
drafts the American Exchange Trust Company for collection and 
remittance, taking from the trust company trust receipt therefor. 
During banking hours that day the trust company collected all the 


similar decisions see Banking Law Journal Digest 
Edition) 271. 
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items and surrendered them the respective drawees together with the 
documents thereto attached. After banking hours said duy the trust 
company issued the appellee check drawn upon itself for the 
amount the proceeds said collections. The trust company would 
_have paid the cash the appellee had the same been demanded, but 
was the custom banks doing business Little Rock remit the 
ceeds collections the form check, was done this case. The 
check was delivered the messenger the appellee between and 1:30 
o’clock the afternoon and the messenger delivered the appellee 
about 1:30 the same afternoon. that time the banks Little Rock 
Saturdays Before opening time the following 
Monday, November 17th, the American Exchange Trust Company sus- 
pended business, and the expiration five days the bank commis- 
sioner took charge the ground insolvency. 

the time the foregoing transaction, the appellee company did 
not maintain deposit account with the trust company. admitted 
that the entire transaction was the usual course business, and that 
nothing was done intended either the trust company the ap- 
pellee company anything for the purpose giving appellee 
preference the assets the trust company, but that each step the 
transaction was made and accepted entire good faith and with 

the contention the appellant that the action appellee’s 
messenger accepting the check the trust company, when the cash 
could have been demanded and received, created merely the relation 
debtor and between the two, that therefore the claim ap- 
pellee only that general creditor, and authority for this cites 
number decisions from the courts other states and the recent 
decision this court the case Taylor, Bank Commissioner First 
National Bank DeQueen (Ark.) (2d) 1078, 1931. 
The facts that case bear similarity those presented the case 
bar. there held that the transactions out which the claim for 
preference arose created preferential claim for the reason that the 
draft, the basis the claim, did not represent the proceeds collec- 
tion, but was payment checks received the ordinary course 
business and not for collection, and stated that, the checks received 
were for collection merely, then the bank handling them would have 
aequired title their proceeds, but would have held them trust 
for the appellee. Darragh Goodman, 124 Ark. 532, 187 673. 

agree with the contention the appellee that the court properly 
adjudged its prior one under subdivision section Act 
No. 107 the Acts 1927 (page 298), and that may look further 

than the statute itself for justification the decree the trial 
court. That act defines the classes creditors insolvent bank, 
among which ‘‘the owner remittance the said bank, the pro- 


7 
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ceeds collection made said bank honoring check other 
order upon itself charge against the account its depositor, 
although the said collection has not had distinctive identity the 
hands said bank, has not actually increased its cash assets and has 
resulted merely shifting its liability upon its books from one its 
creditors another new instances where the said remit- 
tance has been presented with due diligence for payment said bank 
its drawee and not paid, and where the instrument collected can- 
not returned the Commissioner the person who had transmitted 
the same said bank for collection, the said instrument having been 
surrendered said bank upon its collection such manner prior 
the Commissioner taking charge. 

These are the conditions under subdivision section supra, 
when preference will arise, and these are the facts the instant case 
except that the remittance was not presented for payment the Ameri- 
Exchange Trust Company. This, however, would have been:a futile 
act the part the appellee. received the remittance after bank- 
ing hours Saturday, and, the American Exchange Trust Company 
did not open for business thereafter, presentment for payment was im- 
possible. Under the statute presentment was not necessary until within 
reasonable time after the remitting bank opened again for business, 
that under any just and reasonable interpretation the statute, 
under the facts this case, the presentment for payment was not 
necessary prerequisite the claim for preference. That the cash would 
have been paid the messenger had demanded does not change 
the right appellee under the act above quoted. Nor did the accept- 
ance him the check create merely the relation debtor and credi- 
tor, claimed the appellant. The proceeds the collection were 
never the property the collecting bank. only held the same 
trust for the appellee, and the check delivered the messenger the 
appellee was nothing more than the symbol the cash held, issued 
according the custom banks and accepted, not lieu the money, 
but only token and presentation which the cash might 
obtained. other words, was the vehicle the transfer the 
spoken subdivision supra, ‘‘a remittance the said 
and represented the proceeds collection made the 
collecting bank charging the different items collected against the ac- 
counts the depositors, drawees the drafts, created preferred 
claim, although the transaction did not increase its cash assets, because 
the drafts with the documents attached had been surrendered the 
drawees upon their collection, and therefore could not restored 
the appellee and placed the same condition with respect thereto 
had been before. stated the appellee, just this state 
ease where the security could not restored that the Legislature gives 


q 
q 
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substituted security preference the assets the insolvent in- 
stitution. 

The conclusion reached finds support the recent cases Taylor, 
Bank Commissioner Corning Bank Trust Co., 183 Ark. 757, 
(2d) 557, April 27, 1931, and Taylor, Bank Commissioner Der- 
mott Grocery Commission Co. (Ark.) (2d) 23, January 18, 
1932, and the Taylor, Bank Commissioner First National 
Bank DeQueen, supra. 

Let the decree affirmed. 


STATUTE GIVING PREFERENCE DRAFT 
ISSUED PAYMENT CLEARINGS 


Andrew, State Superintendent Banking Savings Bank Larch- 
wood, Supreme Court Iowa, 242 Rep. 


The Iowa statute, Laws 1929, chapter 30, providing that draft 
drawn bank against actually existing values and given pay- 
ment clearings shall preferred claim upon the failure the 
bank, refers deposits the hands the bank against 
which the draft drawn, not the hands the failed bank 
which the draft was issued. 

this the Savings Bank issued drafts for 
$1,290.26 the Live Stock National Bank and delivered them 
the Citizens’ National Bank payment clearings. The drafts 
were refused because the failure the drawee Live Stock Bank. 
the time the bank had deposit the Live Stock 
Bank $313.18. was held that holders drafts against this deposit 
were entitled prorate therein and claim for their unpaid bal- 
ances general creditors. 

This statute was subsequently amended read: ‘‘Any draft 
drawn and issued any bank trust Laws 
1931, chapter 202. 


Action establish certain claim preference the receiver- 
ship insolvent bank. From the decree entered, the Citizens’ Na- 
tional Bank Trust Company Sioux Falls appealed. Affirmed. 

Fisher Riter, Rock Rapids, and Lyon, Bradford Grigsby, 
Sioux Falls, for appellant. 

John Fletcher, Atty. Gen., and Warren White, Rock Rapids, 
for appellee. 

ALBERT, J.—The Citizens’ National Bank Trust Company 
Sioux Falls national banking corporation, and the Savings Bank 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) 135. 
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Larchwood banking corporation under the laws the state 
Iowa. December 12, 1930, the Sioux Falls bank was the holder 
due course checks the amount $1,121.21, drawn depositors 
the Savings Bank These checks were forwarded directly 
the Larchwood bank, and, receipt same, charged the checks 
its respective depositors’ accounts, and December following 
drew draft, favor the Sioux Falls bank, the Live Stock Na- 
tional Bank Sioux City for the sum $1,121.01, and forwarded the 
same the Sioux Falls bank. 

Under similar circumstances and conditions, about December 
15, 1930, the bank drew draft the Live Stock National 
Bank Sioux City favor the Sioux Falls bank the sum 
$169.25, and forwarded the same the Sioux Falls bank. The Sioux 
Falls bank, through the usual channels, presented both said drafts 
the Live Stock National Bank Sioux City, and payment was re- 
fused. 

December 16, 1930, the bank closed, and went into 
the hands the superintendent banking receiver thereof, and 
the Live Stock National Bank Sioux City was notified the receiver 
not pay any outstanding drafts; this being one the reasons the 
refusal the Sioux City bank honor these drafts. 

stipulated that, the time the closing’ the Larchwood 
bank, there were outstanding drafts drawn that bank the Sioux 
City bank the sum $1,674.91. was further stipulated that, 
the time the closing the bank, there was deposit the Live 
Stock National Bank Sioux City, the the Larchwood 
bank, the sum due time, the Sioux Falls bank filed its 
claim these two drafts with the receiver and asked preference for 
such claims. 

The matter was tried the court, which held, substance, that the 
Sioux Falls bank was entitled share with other holders drafts out- 
standing against the Sioux City bank the funds hand the Sioux 
City bank the time the closing the Larchwood bank, wit, 
$313.88, and, after taking its pro rata share from the last-named 
amount, the balance the claim should allowed that gen- 
eral creditor. From this determination the court, the Sioux Falls 
bank appealed. 

1926, the case Danbury State Bank Leach, Superintend- 
ent Banking, 201 Iowa 321, 207 336, had before clear- 
ance transaction which draft was issued under circumstances 
similar those the instant case, and there held that the holder 
the draft was not entitled preference against the assets the 
insolvent drawing bank. reiterated this doctrine many subse- 
quent decisions. 

1929 the Legislature passed act (chapter the 43d Gen. 
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Assem.) affecting banking this state. Among other provisions this 
act was section 11, reading follows: ‘‘Any draft, cashiers’ check 
issued and drawn against actual existing values any bank trust 
company prior its failure closing and given payment clear- 
ings, and any money paid the usual course business any bank 
trust company for the purchase draft for the bona fide transfer 
funds shall preferred claim against the assets the bank 
trust company.’’ 

the claim the Sioux Falls bank that under this provision 
the statute they are entitled preference for the full amount the 
two drafts held them. 

The first question raised interpretation this act, and, far 
this case concerned, has with the first part the act, which 
reads: ‘‘Any draft, cashiers’ check issued and drawn against actual 
existing values any bank trust The question 
the meaning the phrase ‘‘against actual existing values.’’ this 
phrase has but one meaning. cannot mean that the values referred 
are the values the hands the issuing bank. can have other 
meaning the instant case than this phrase applies actual ‘‘existing 
the Sioux City bank. other words, the Larchwood 
bank had actual existing values the Sioux City bank the time 
the drafts were drawn, there could preference under this section 
the statute. 

true, argued the appellant, that the banking situation 
the time the passage this law and the defects which were sought 
remedied should taken into consideration, but this would not 
warrant overthrowing the clear, concise, and exact statement 
the statute. Where statute clearly expresses the intent the Legis- 
lature, there fact room for construction. well-known 
fact that this act the Legislature was prepared and submitted the 
Legislature committee the bankers’ association this state. 
They undoubtedly were capable expressing the ideas they wished 
cover this enactment. They expressed the ideas they had their 
minds that time, but, like all laws remedial nature, the human 
mind not always capable conceiving and providing for all situa- 
tions that may arise, well illustrated this case. was dis- 
that the situation that existed this case and some other situa- 
tions were not covered the aforesaid section the statute, and 
1931 the Forty-Fourth General Assembly chapter 202, amended the 
aforesaid section striking out the words ‘‘or check issued 
and drawn against actual existing values,’’ and inserted lieu thereof 
the words ‘‘drawn and This latter enactment postdated the 
time the arising the cause action here involved hence, course, 
not controlling, and only for consideration subsequent expres- 
sion the Legislature the same subject. value, however, 
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the sense that shows the intent the Legislature enlarge the scope 
the original act, and include drafts that were not included the 
aforesaid section 11. 

Appellant’s argument, carried its logical conclusion, would 
that the construction should put upon the original section should 
identically the same the and effect said section 
amended the Forty-Fourth General Assembly. were the intent 
the Legislature, enacting the original section 11, include these 
drafts preference, then the act the Forty-Fourth General Assem- 
bly, far affects this question, would entirely useless. 
other words, the act the Forty-Fourth General Assembly had gone 
into operation prior the time this instant cause action arose, there 
would question that the Sioux Falls bank was entitled prefer- 
ence; but, this latter act not having been effect that time, our 
conclusion that the original section cannot enlarged include 
the plaintiff’s claim fully preferred one. 

The case Andrew Farmers’ State Bank (Iowa) 238 425, 
distinguishable the facts from the case bar. 

are little doubt the exact situation, because, under the 
aforesaid section 11, the preference based upon actual values the 
Sioux City bank the time the drafts were drawn. avail itself 
this statute, the plaintiff had the burden showing that, the time 
the drafts were drawn, there was actual existing value the Sioux City 
bank sufficient meet them order entitle preference. Both. 
parties, however, seem treat the amount $313.88 the amount 
actual value the Sioux City bank the time the drafts were drawn. 
treat the matter accordingly. think the decision the district 
court was right, and the same affirmed. 


FRAUD DEFENSE AGAINST HOLDER 
DUE COURSE 


General Motors Acceptance Corporation Schoneke, Court 
Louisiana, 140 So. Rep. 111 


automobile against accommodation defense for 
the latter say that was told the salesman for the payee 
automobile dealer that was merely signing recommendation for 
the other co-maker and that, had known was signing promis- 
sory note, would not have affixed his signature. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
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Action the General Motors Acceptance Corporation against 
rico Schoneke and Alex Mastio. From judgment for plaintiff against 
Alex Mastio, the said defendant appeals. Affirmed. 

Henry Rhodes and Morales, both New Orleans, for ap- 
pellant. 

O’Neill O’Neill, New Orleans, for appellees. 


HIGGINS, J.—This suit alleged bona fide holder for 
value due course before maturity certain promissory note against 
the defendants, Fredrico Schoneke and Alex Mastio, solido, 
makers the note, for balance $142 thereof, with per cent. inter- 
est and per cent. attorney’s fees. 

Mastio answered, denying liability, and averring that the note was 
through fraud and misrepresentation the ground that 
was told that was merely signing credit for his co- 
maker, and that, had known that was signing note, would 
not have done so. 

The sheriff was unable locate Schoneke, the other defendant, for 
the purpose serving citation upon him. 

There was judgment favor the plaintiff, prayed for, against 
the defendant Mastio, and has appealed. 

The record shows that Schoneke, who was minor, was living with 
Mastio, and desired purchase Chevrolet automobile from the Mene- 
fee Motor Company. was told the salesman the company that 
due his minority would necessary have some one else also sign 
the note. questionnaire was submitted the defendant Mastio 
determine his credit rating, and, the information proving satisfactory, 
the note was executed the defendants co-makers October 21, 
1930. The motor company then discounted the note the plaintiff 
October 24, 1930, for cash. Schoneke made one payment $15, but 
failed pay the other monthly installments they fell due. The car 
was wrecked Schoneke December, 1930, and, notwithstanding 
amicable demand upon both defendants, the note was not paid. The 
note contained provision that failure pay one installment would 
ipso facto mature the remaining installments their entirety. 

The plaintiff, satisfactory evidence, has established that 
bona fide holder for value due course before maturity and that the 
balance claimed due. 

The evidence Mastio, the defendant, tending establish the de- 
fense fraud, consisted the testimony his wife and friend, who 
stated that Mastio, the time signed the note, was very sick, being 
invalid confined bed for three years, and that did not appre- 
ciate that was signing note, but was led believe the auto 
salesman that was merely signing recommendation that young 
Schoneke was trustworthy, order that Schoneke might purchase the 
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that the salesman was guilty fraud, view most favor- 
able Mastio, but concerning which issue not express any 
opinion, nevertheless, the evidence clearly shows that the plaintiff did 
not have any knowledge the alleged misrepresentation the sales- 
man, the defense must fail, because plaintiff bona fide holder for 
value due course before maturity the note, and any equities be- 
tween the original parties cannot pleaded defense against it. 

For the reasons assigned, the judgment affirmed. 

Affirmed. 


RIGHTS CERTIFIED CHECK HOLDER 
AGAINST FAILED BANK 


Suburban Construction Company Page, Court Appeals 
Maryland, 159 Atl. Rep. 777 


Where bank which has certified check drawn fails before 
the check paid, the holder the check not preferred creditor. 

Where the drawer check has certified the request 
the payee the drawer discharged from liability. There are deci- 
sions New York, Indiana and Massachusetts which hold that the 
drawer remains liable where has the check certified the request 
the payee. The decisions are uniform holding that the drawer 
remains liable where has the check certified his own volition 
and that discharged when the payee has the check certified. 


Action the Suburban Construction Company against George 
Page, receiver the Chesapeake Bank Baltimore. From order 
denying preference, plaintiff appeals. Affirmed. 

Harrison France, Baltimore, for appellant. 

Herbert Levy, Baltimore (Morris Rosenberg. Baltimore, 
the brief), for appellee. 


SLOAN, J.—This case comes here appeal from order deny- 
ing preference the holder certified check drawn depositor 
the Chesapeake Bank Baltimore, payment which was refused 
the receiver the bank. 

The appellant contends that the transaction comes within the provi- 
sions section article the Code Supp., being the Bank 
Collection Code enacted the Acts 1929, 454; while the ap- 
pellee contends that the transaction did more than create the rela- 
tion debtor and creditor between the bank and the holder, who also 
the payee the check. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 211. 
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December 1930, Hyman Paul Rome, attorney, Baltimore, 
represented the Star Realty Company, the purchase some property 
from the Suburban Construction Company, appellant. the conclu- 
sion the transaction the day named, Mr. Rome’s client owed the 
appellant $6,750.29, for which gave his two checks the order 
the appellant for $2,650.29 and $4,100, respectively, drawn the 
Chesapeake Bank, and, the request the appellant, had them 
fied. soon they were certified they were taken the Old Town 
branch the Maryland Trust Company for deposit, and before 
o’clock the same day the cashier the Old Town bank advised the 
appellant the Chesapeake Bank failure. George Page, bank com- 
missioner Maryland, was appointed receiver, and demand having 
been made him for payment the certified checks, which was re- 
fused, the appellant filed its petition praying order directing the 
receiver pay the checks held the appellant preferred claim. 
The appellee, receiver aforesaid, filed combined answer and de- 
murrer, and after testimony was heard, the petition was dismissed, and 
this appeal taken. 

undisputed that all the money represented the checks, 
$6,750.29 (except 146.25), was money the Star Realty Company 
left with Mr. Rome applied the purchase property con- 
veyed the appellant, and deposited December before the checks 
were certified. Three days before deposit $282 was made from the 
same source, that appears have put $146.25, himself. 
cording the record, $6,604.04 the Star Realty Company’s money 
and $146.25 Mr. Rome’s traceable into these checks. When the 
checks were certified the teller the Chesapeake Bank, charge slips 
were made out him against the account Mr. Rome, and then and 
thereupon his deposit, the extent the checks the appellant, 
passed out his control and into the control the appellant, and 
whatever relations there were with regard the paper was between the 
appellant and the bank, but just what that relationship may what 
makes this 

the appellant admits, ‘‘A check itself does not operate 
assignment any part the funds the credit the drawer with the 
bank, and the bank not liable the holder, unless and until 
cepts certifies the (Code, art. 13, 208, Uniform Negotiable 
Instruments Law), but contends that the money deposited Mr. 
Rome was impressed with trust favor the appellant, and that 
spite the fact that the certified checks were not presented for pay- 
ment before the receivership, they still are preferred, and cites 
751 authority for its contention. there said: ‘‘Where 
deposit made under such circumstances constitute trust fund 
the hands the bank, such deposit entitled repaid prefer- 
ence general creditors, where can identified (Italian Fruit 
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252 and note), and according some authorities, even though has 
been mingled with the general funds the bank, where augmented 
the assets the The appellant’s brief quotes considerable 
length from the opinion Judge Parker Schumacher Harriett 
(C. A.) (2d) 817, support its contention that the deposit 
Mr. Rome was impressed with trust. While that opinion clear 
and exhaustive treatment the subject, the facts the case differ 
from the one presented give the decision authority the in- 
stant case. There depositor, Mrs. Harriett, took bank checks for 
$9,193.02, and directed the officers the bank buy for her out 
the proceeds $8,500 bonds the United States. They did not buy 
the bonds, and credited her deposit the entire amount the checks 
and mixed with the bank’s general funds. The bank failed, and the 
trial and appellate courts held inasmuch there were sufficient cash 
funds and items hand the time the failure pay the sum 
$8,500, the funds the bank were impressed with Mrs. Harriett’s 
money trust. The same rule was applied the opinion the 
same judge almost identical state facts the next case. Schu- 
macher Brinson (C. A.) (2d) 821. Principles both law 
and equity have their application state facts, and comparison 
the facts the cited with those dispute here shows that the 
rule applied one hard case not necessarily the rule applied 
another hard this one surely is. 

The appellant also urges the application section article 
the Code Supp. (Bank Collection Code), enacted the Act 
1929, ch. 454, the facts this case. the second paragraph that 
section provided that: ‘‘Except cases where item items 
treated dishonored non-payment provided section [93], 
when drawee payor bank has presented for payment item 
items drawn upon payable such bank, and the time 
has deposit the credit the maker drawer amount equal 
such item items, and such drawee payor shall fail close for 
business after having charged such item items the ac- 
count the maker drawer thereof otherwise discharged his liabil- 
ity thereon but without such item items having been paid settled 
for the drawee payor either money unconditional 
given its books the books any other bank, which has 
been requested accepted constitute such drawee payor 
other bank debtor therefor, the assets such drawee payor shall 
impressed with trust favor the owner owners such item 
items for the amount thereof,’’ for the balance items exchanged, 
‘‘and such owner owners shall entitled preferred claim,’’ 
matter whether such items can traced and identified, have ‘‘been 
intermingled with converted into other assets such failed bank.’’ 
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what necessary protect maker drawer under the 
provided for the act quoted aptly illustrated and applied 
the case Federal Reserve Bank Peters, Va. 45, 123 

this case undisputed that the certified checks held the 
appellant never were presented the Chesapeake Bank for payment. 
The procedure necessary avail the appellant the provisions the 
act had been started the deposit the checks the Old Town bank 
the day they were but before the close business the 
day the Chesapeake Bank was closed. cannot said that any 
one, unless was the appellant, was negligent fault, the Old 
Town bank had until the next day present the checks for payment. 
Rep. 402; Code Supp. 1929, art. 11, (B). The first step, however, 
order bind the assets the Chesapeake Bank the hands the 
receiver, had not been taken, namely, presentation for payment the 
counter the failed bank, before was closed. 

the appellant, therefore, has any rights now, the holder 
and payee two certified checks which represent the purchase money 
property, the cash payment for which was converted Mr. Rome, 
the purchaser’s attorney, into checks which were certified and that 
the request the appellant. The money was deposited and the checks 
procured boy sent the bank from Mr. Rome’s office, whose re- 
turn was awaited Mr. Rome and the secretary-treasurer the ap- 
There nowhere the record any evidence that the bank was 
advised the nature the business being done, that the funds 
deposited were set apart used such way make the 
bank the agent either party, and thus make the trustee rather than 
the depository the purchase money. Note 472. The 
transaction, therefore, must speak for itself terms the statutes 
this state, and the adjudicated cases. 

section 206, article the Code (Negotiable Instruments 
Law), provided that, ‘‘Where check certified the bank 
which drawn, the certification equivalent acceptance.’’ The 
effect certification, stated Judge McSherry Anderson Gill, 
Md. 312, 320, 527, 530, 200, Am. St. Rep. 402, 
‘‘that, soon the check certified, the funds cease under 
the control the depositor, and pass under the control the person 
who procures the certification the check drawn his favor.’’ The 
certification was not procured the appellant’s officer, but ad- 
mitted him that was done his request, and Mr. Rome ‘‘sent the 
boy out have them certified and went right down the Old Town 
bank deposit them,’’ which was the course the appellant elected 
pursue the collection the purchase money. 

Scheffenacker Hoopes, 113 Md. 111, 116, 130, 132, 


THE BANKING LAW JOURNAL 


205, was said: ‘‘The legal effect such certification. 
that the funds the drawer are appropriated the amount 
check and released, while the check converted into certificate- 
deposit upon which the bank becomes the debtor the holder. 
The drawer loses control his funds through the transaction 
lutely had paid the bank for the use the holder 
check sum the check had actually been 
‘‘By its certification bank becomes directly liable the 
holder. Such act acceptance the bank. Code, art. 13, 206. 
reimburse itself, the bank may appropriate the funds its 
tor equal amount for the liability undertaken it.’” 
National Bank Commerce Baltimore Commercial Bank, 141 Md. 
554, 557, 118 855, 856, 135; National Bank Baltimore- 
Drovers’ Mechanics’ National Bank, 143 Md. 168, 177, 122 12, 
the check its depositor the holder thereof, stated People 
St. Nicholas Bank, Hun, 159, 407, 412, which prefer-. 
ence was denied and often referred leading case the subject, 
is: ‘‘There trust relationship between such bank and the 
the check, nor the bank bound set apart from its other funds. 
particular sum for its payment. First National Bank Leach, 
350 [11 Am. Rep. 708] Lynch First National Bank, 107 
179, 775 Am. St. Rep. 803]; Bingham Goshen National. 
These cases are authority for the proposition that the certification 
check, the issuance certificate deposit, bank becomes. 
debtor the holder such check, and not obliged set apart any 
portion its assets particular fund pay such check.’’ See 
Lloyd Butler County State Bank, 122 Kan. 835, 253 906, and 

There charge the appellant’s petition that the time 
deposit was made and the checks certified the Chesapeake Bank was in- 
solvent, and that therefore fraud was perpetrated the depositor 
holder his certified check (Pott Schmucker, Md. 535, 
592, 392, Am. St. Rep. 415), and appears from 
the bill for the appointment receiver that such reason was given; 
the ground upon which the appointment receiver was prayed 
the said bank was conducting its business unsafe and unau-. 
thorized manner, that its reserve, required law, had become ex-. 
hausted.’’ 

the absence any other evidence than that the appellant was 
holder due course certified check depositor failed bank, 
which had not been presented for payment and charged accordance. 
with the provisions section 95, article 11, the Code Supp. 1929, 
and with facts from which inference agency the bank for- 


similar decisions see Banking Law Journal Digest (Third 
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the holder can drawn, the order the chancellor dismissing the 


appellant’s petition should stand. 
Order affirmed, with costs. 


TAKING DRAFT PAYMENT CHECK 


Texas Electric Service Company Clark, Court Civil Appeals 
Texas, Rep. (2d) 483 


Where the payee check deposits and the collecting bank 
receives the drawee’s draft payment, which draft dishonored 
because the drawee’s failure, the check regarded paid 
between the drawer and payee. The fact that the collecting bank 
(in this case the Federal Reserve Bank) authorized take drafts 
payment checks has bearing the matter. Such authority 
merely protects the collecting bank from liability its principal 
(the payee the check) for having taken draft instead insist- 
ing 


Suit Mrs. Clark against the Texas Electric Service Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Seott, Brelsford, Brelsford, Eastland, for appellant. 
Frank Judkins and Merritt Hines, both Eastland, for appellee. 


LESLIE, J.—By this suit Mrs. Clark, plaintiff, sought com- 
pel the defendant, Texas Service Company, corporation, 
convey her fifteen shares preferred stock that company, and, 
the alternative, sought judgment for $1,517, with interest, alleged 
have been paid her the company for said stock. 

The plaintiff was endeavoring purchase the shares stock the 
company and that company was endeavoring sell the same 
her for the amount represented the check. Pursuant such nego- 
tiations, and payment for said stock, the plaintiff executed and de- 
livered the company her personal check for $1,517 the 
First State Bank Carbon, Tex. The check was delivered the de- 
fendant’s agent Eastland September 1930, too late for deposit 
the bank Eastland for collection that date.. The towns 
Eastland and Carbon are ten miles apart, and the check was deposited 
the defendant the Texas State Bank Eastland Eastland 
the following day, September 10th. The Eastland bank, having 
banking relations with the Carbon bank, and not being member 
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the Federal Reserve System, sent Mrs. Clark’s check its correspond- 
ent Fort Worth, Tex., wit, the Fort Worth National Bank. That 
bank sent the same the Federal Reserve Bank Dallas, and, there 
being but one bank the town Carbon, wit, the First State Bank, 
which the check was drawn, the Federal Reserve Bank sent said 
check direct the Carbon bank, which remitted for said check its 
draft the Stockyards National Bank Fort Worth, Tex. This draft 
being presented the Stockyards National Bank for payment, pay- 
ment thereof was refused, for the reason that, the meantime, the 
First State Bank Carbon had been closed reason insolvency 
the commissioner banking the state Texas. Payment the 
draft was stopped. 

the time Mrs. Clark executed and delivered the check the de- 
fendant, and the time the same reached the Carbon bank through the 
channels indicated, she had deposit with that bank more than suffi- 
cient funds pay the same. Upon presentment the check the 
Carbon bank, was stamped ‘‘paid,’’ charged against Mrs. Clark’s 
account, and returned her the Carbon bank other canceled 
checks. Further, the time the Carbon bank issued its sight draft 
the Stockyards National Bank for the check, had sufficient funds 
deposit with that bank pay the draft. 

Under the facts stated, must borne mind that the Texas 
Service Company, depositing the check with the Texas 
State Bank Eastland, did with the knowledge that such initial 
bank would not collect through its personal agents employees, 
but that would send the check distant point correspondent 
banks and effect collection through them. The electric company, 
the selection of: the Eastland bank its agent for collection the 
check, intrusted that bank the selection other and proper agents 
for the consummation the transaction. Tillman County Bank Dell 
Behringer, 113 Tex. 415, 257 206, 1302; Waggoner 

Hence the Fort Worth National Bank and the Federal Reserve Bank 
fact and law became the agents the electric company for the 
collection the check. With such arrangement the drawer the check 


had nothing do, and was not concerned under the facts this case. 


Competent agents appear have been selected, and the check for- 
warded and presented due and customary time. agent the 
company, the Federal Reserve Bank presented the check the 
drawee for payment. was order pay cash. The drawer’s funds 
were ample meet the same, but, instead payment currency, the 
drawee gave satisfaction thereof its sight draft which the Reserve 
Bank was unable collect for the reasons stated. 

Under the facts disclosed the record, and substance stated 
above, this court opinion that the check was fact paid 
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the defendant its duly authorized agent, the Federal Reserve 
Bank, which effect would the same. That such facts constitute 
payment check supported many sound authorities, some 
which are: Friends Need Soc. Peterson (Tex. Civ. App.) 
(2d) 1110 (writ refused) City Paso Ins. Co. (Tex. Civ. App.) 
278 231 (writ refused) Federal Reserve Bank Malloy, 264 
Federal Reserve Bank, 271 489, Ct. 554, Ed. 
O’Leary Abeles, Ark. 259, 791, Am. St. Rep. 
Winchester Milling Co. Bank, 120 Tenn. 225, 111 248, 
(N. 8.) 441; Pollak Bros. Niall-Herin Co., Ga. 23, 
517, Ct. 883, Ed. 1310; Jensen Laurel Meat Co., Mont.. 
582, 230 1081. 

The rule being applied this case clearly stated 
641, 240, follows: ‘‘And the holder the check delivers for 
collection the drawee, who upon its receipt, having money deposit: 
the credit the drawer, indorses the check ‘paid,’ and afterward 
delivers the drawer, the check deemed paid between the holder 
and the drawer, even the collecting bank, instead receiving 
takes exchange which turns out worthless.’’ 

Under this rule the election the Federal Reserve Bank accept 
the Carbon bank’s draft lieu currency involved risk the part 
the payee and not the drawer; said Reserve Bank being the agent 
the former. check bank calls for money, and, the money is. 
not demanded when presented the drawee, evident that 
some other mode payment course dealing more convenient 
the payee, because more advantageous the drawee bank that 
money should not paid. the payee, person through its agent,. 
accepts for his own convenience something besides money for the 
should not allowed charge the drawer with losses resulting 
from such election. other words, check bank means money 
presentment, and, the bank open and has deposit ample funds. 
the drawer pay the same, and the money not realized the 
check, must because some new arrangement between the payee- 
and the bank, which cannot and should not regarded part the 
drawer’s business. such case the drawer should not responsible- 
for the success failure this new arrangement entered into without. 
his knowledge consent. Such believed the relation which 
Mrs. Clark, the plaintiff this case, bears the arrangement which 
undertook substitute the Carbon bank’s draft for the money 
directed the liquidation her check. 

therefore occurs that, both upon authority and reason, 


should held that the plaintiff’s check was paid the 


since was evidently paid its duly authorized agent. 
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The defendant its brief presents that the Federal Reserve Bank, 
exercising the functions clearing house for the collection 
checks banks, operates under certain rules and regulations prescribed 
said Board provides that Federal Reserve Bank may, its discretion 
and its option, accept payment for checks, remittance there- 
for, cash, bank drafts, transfers, other forms payment accept- 
able the Federal Reserve Bank, and doing free from liability 
the event failure realize such drafts, Such is, doubt, 
the rule under which the Reserve Bank operates. upon the authority 
that rule the draft the Carbon bank was accepted instead cash 
the instant case, that would have bearing upon the legal rights 
Mrs. Clark. noted, the Federal Reserve Bank was the agent the 
electric company, and became its agent for the collection the check, 
and undertook under the very liberal rule stated. That rule 
might have very important bearing the right the electric com- 
pany recover the amount the check from its agent, the Federal 
Reserve Bank, question are not called upon decide, since the 
Federal Reserve Bank not party this suit. 

For the reasons assigned, the judgment the trial court affirmed. 


TIME FOR PRESENTING CHECK 


Missouri Pacific Railroad Company Brown Coal Company, 
Springfield, Missouri, Court Appeals, Rep. (2d) 


Where the holder check receives the same place 
which the drawee bank located must present for payment 
not later than the following day, even though the check was de- 
livered him holiday, the drawer will discharged from 
liability the extent any loss which suffers result the 
delay. 

But the drawer does not deposit funds sufficient cover the 
check until the day following delivery, the holder has 
until the second day after delivery which make presentment. 


Action the Missouri Pacific Railroad Company against the 
Brown Coal Company. Judgment for the defendant, and the plaintiff 
appeals. Reversed, and cause remanded. 

Thomas Cole, St. Louis, Russell Dearmont, Cape Girar- 
deau, and Edward White, St. Louis, for appellant. 

Haw Haw, Charleston, for respondent. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1073. 
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COX, recover for freight upon three cars coal 
shipped over plaintiff’s road defendant Charleston, Mo. The peti- 
tion was three counts, one for freight each coal. the 
first plaintiff asked for $71.72; the second, $72.05; and the 
third $79.06. 

The answer admitted the amounts charged were correct, but pleaded 
payment checks drawn bank Charleston, which, alleged, 
plaintiff held unreasonable length time and did not present said 
checks until after the bank had failed and closed its doors. 

The sole issue this case was whether not defendant was 
released the failure plaintiff present the checks the bank for 
payment before closed its doors. 

This judgment will have reversed and the cause remanded for 
the reason that the evidence does not tend show how much, any, 
defendant was damaged the delay plaintiff presenting defend- 
ant’s checks the bank for payment. Our Negotiable Instruments Law, 
section 2814, Rev. St. 1929, provides follows: ‘‘A check must pre- 
sented for payment within reasonable time after its issue the 
drawez will discharged from liability thereon the extent the loss 
caused the delay.’’ This statute clear and needs interpretation. 
its terms, delay presenting check for payment does not, alone, 
discharge the liability the drawer, but only discharges him the 
extent the loss which may suffer reason the delay present- 
ing the check for payment. Wooldridge Bryan, 307 Mo. 234, 244, 
270 658. 

defendant pleaded release reason the delay presenting 
the checks, and the statute provides that such only released 
the extent his loss reason the delay, the burden should 
upon him show the extent his loss, and, since evidence was 
offered him that question, failed his proof the defense 
delay presenting the checks for payment. 

Defendant’s evidence tends show that two checks were issued 
him pay the three freight bills sued on; that both checks were issued 
and delivered plaintiff’s agent January 1930; that wrote the 
first check for $143.77, which was pay two the freight bills, -and, 
after having written and dating January 1930, recalled that 
this day was legal holiday and then dated the other check, which 
was for $79.05, pay the other freight bill, January 2d, but that both 
were delivered the Plaintiff’s evidence tended show 
that the last check for $79.05 was not delivered until January 2d. The 
evidence also showed that plaintiff’s agent went the bank the 
second and took with him cash from the drawer, and that day bought 
draft for $150 which plaintiff’s agent said was done prevent the 
money being stolen, the depot had been previously burglarized. 
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The rule that check must presented for payment reason- 
upon the facts each case. also that, when 
the next day thereafter, and, not wilt held 
Co., 220 Mo. App. 396, 400, 286 732. 

Plaintiff admits that the check for $143.77 was received 
January 1930, but plaintiff’s agent testified that the other check for 
$79.06 was not received until January 2d. Defendant’s testimony was 
the effect that all the checks were delivered the Ist. Plaintiff did 
not ask separate instruction the check for $79.06. Had done 
and the jury had found that this check was not delivered until Janu- 
ary 2d, plaintiff would have been entitled recover that count. 

Plaintiff suggests that,.as January was legal holiday, and the 
bank was not open that day, this fact would extend the time within 
which plaintiff should required present the checks for another 
day, and that would entitle recover all the counts because the 
bank closed January and was not open the 3d. authorities 
are cited sustain that position, and not think that fact changes 
the rule that the check must presented not later than the next day 
after its delivery, nor think that the reason given the agent 
plaintiff for not taking defendant’s checks with him and presenting 
them the time went the bank and bought draft good legal 
reason for not taking them. 

The evidence discloses that defendant did not have enough money 
the bank pay all these checks until January 2d, 
that, plaintiff had presented all the checks for payment prior that 
hour that day, there would not have been sufficient funds the bank 
have paid all them. There were funds sufficient pay one check 
$143.77 which, admitted plaintiff, was received the 
first day January, but plaintiff was not required present the 
checks separately they were all received the same time. 
Livestock Shipping Ass’n, 222 Mo. App. 935, 939, 940, (2d) 
77. 
defendant’s testimony that the checks were all delivered Janu- 
ary taken true, then that fact raises this question, Would 
the fact that defendant did not have sufficient funds the bank pay 
all these checks until o’clock January estop him from 
asserting that the checks should have been presented that day? 
clear that defendant could not injured failure present the 
for payment did not have sufficient funds the bank 
pay them. First National Bank Linn County Bank, Or. 296, 
614. 
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this case did not have sufficient funds the bank until 
would hold that defendant could assert the defense 
delay, the fact that plaintiff did not present 
present checks were not presented all that 
day, ‘that both parties were default, but seems 
us, and hold, that plaintiff should have reasonable time 
which present the checks after defendant had placed sufficient funds 
deposit the bank pay them, and that would extend its time 
the next day. already said, the rule that, when bank and the 
holder the check are both the same place, the holder the check 
may, ordinarily, wait until the next day after receives his check 
present for payment. Upon the same principle, should allowed 
wait until the next day after the drawer the check has placed suffi- 
cient funds the bank pay them before being required present 
them for payment. 

Should there facts developed the next trial, 
peremptory instruction find for plaintiff should given. 

The judgment will reversed, and the cause remanded. 


LOST CERTIFICATE DEPOSIT 


Lee Merchants’ Bank, Supreme Court North Carolina, 163 
Rep. 687 


The holder certificate deposit, who proves that has been 
lost, may recover from the issuing bank without showing that the 
certificate had been presented for payment accordance with its 
terms. 


Action Lee and wife, Sidney Hester Lee, against the 
chants’ Bank. From the judgment for plaintiffs, defendant appeals. 
error. 

October 31, 1914, Mrs. Lee deposited the Merchants’ 
Bank Durham the sum $500, and the time making the deposit 
received certificate for said sum, duly signed the said 
bank. Subsequently the plaintiff delivered said certificate deposit 
Green, clerk the superior court Durham County, lieu 
guardian bond. The plaintiff filed final account guardian and re- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 193. 
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quested the clerk return said certificate her, but did not receive it. 
Green died July August, 1916, and Tilley 
him clerk the superior court Durham County. testified that 
saw the certificate deposit one time the presence Mr. Green, 
and that after Mr. Green’s death made examination all the 
papers the office ‘‘where certificates this kind would ordinarily 
placed. went through all the papers. did not find this certificate. 
made this examination immediately after Mr. Green’s death. 

had two certified public accountants checking over things. They 
were going over the records see what money had and securities 
had the office. This paper was not found among The old 
courthouse Durham was torn down and new courthouse erected. 
When the old building was dismantled the records the clerk’s office 
were moved location the Geer building pending the completion 
the new structure. 

James Stone, assistant clerk the superior court Durham 
County, who has held such office since January, 1922, testified: ‘‘I have 
searched the main office every nook and corner there, but have 
big vault that has accumulation papers, and not where 
papers this kind would ordinarily kept. have not found the cer- 
tificate The witness further testified that had searched 
the ‘‘dead vault where old records and things are dumped. The 
dead vault about feet square. big file old magistrates’ 
reports for the past twenty years. found there accumula- 
tion Judge Green’s old correspondence. have looked through one 
two boxes down there for this certificate. There are about twenty 
boxes there. not find any active papers any kind there. 
This would not proper place for active papers like certificate 
deposit anything value.’’ The issues were follows: 


Did the plaintiff, owner and holder the certificate 
deposit, present the said certificate deposit for payment and demand 
payment under the terms and provisions thereof 

Was the certificate deposit No. 1483, issued the Mer- 
chants’ Bank Durham (described the answer), lost 
while the hands the Clerk the Superior Court Durham 
County, and cannot now, after due diligence, found? 

What amount, any, the plaintiff, Mrs. Lee (now Mrs. 
Sidnia Perry), entitled recover the 


The jury answered the first issue ‘‘No,’’ the second issue 
and the third issue ‘‘$500.00 four per cent. interest.’’ 

From judgment upon the verdict, the defendant appealed. 

McLendon Hedrick, Durham, Johnson, Clinton, and 
Brawley Gantt, Durham, for appellant. 

Smith McLeod, Dunn, and Faircloth Fisher, Clinton, for 
appellees. 
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BROGDEN, J.—The defendant resists recovery upon three theories: 

(1) There was sufficient evidence loss destruction the 
deposit. 

(2) Such certificate was payable upon demand and upon the re- 
turn the certificate, and there was evidence such return 
demand. 

(3) There was not sufficient evidence the loss the instrument 
submitted the jury. 

The issuance and contents the certificate were not dispute. 
There was sufficient evidence the loss the instrument sub- 
mitted the jury. First Nat. Bank Brocett, 174 41, 
370. 

The contentions defendant with respect presentment and in- 
demnity have been decided adversely this court Wooten Bell, 
196 654, 146 705. 

error. 


ATTEMPTED TRANSFER SHARES DOES 
NOT RELIEVE HOLDER FROM 
STATUTORY LIABILITY 


Treadwell Riley, Supreme Court Florida, 138 So. Rep. 757 


bank stockholder who transfers, attempts transfer, his 
shares within six months preceding the bank’s failure remains liable 
stockholder under the laws Florida. 


Action Riley, receiver for the State Bank Boca Grande, 
against John Treadwell. Judgment for the plaintiff, and the de- 
fendant brings error. Affirmed. 

Treadwell Treadwell, Arcadia, for plaintiff error. 

Roy Stubbs, Ft. Myers, for defendant error. 


BUFORD, J.—In this case the error sued the plain- 


tiff error stock assessment levied the comptroller against the 
plaintiff error stockholder the State Bank Boca Grande 
after such bank became insolvent. The defendant filed one plea, which 
was the following language, wit: 

was not the owner ten shares the capital stock the 
State Bank Boca Grande the par value $100.00 per share the 


16th day February, 1929, nor was owner any other shares said 
bank said date, and denies any liability for the alleged assessment 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1185. 
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made against him the 24th day April, 1929, the Comptroller 
the State Florida.’’ 


The plea states conclusion law, but, demurrer was filed, 
will consider plea denying that the defendant became and was 
liable stockholder the defunct bank for the amount assess- 
ment made the comptroller. The plea did not put issue any other 
matter. 

The right the comptroller make assessment against stock- 
holders settled this jurisdiction the opinion and judgment the 
ease Tunnicliffe Moyes (Fla.) 135 So. 505, filed June 1931. 

The declaration shows that the plaintiff was appointed receiver 
the bank February 22, 1929. The defendant the court below took 
the stand and testified his own behalf. testified that the sum- 
mer 1929 (which date, assume, error, must have intended 
say the summer 1928), ‘‘I gave son Vivian Treadwell the 
ten shares stock now question.’’ further testified follows: 


thereupon prepared form assignment the Certificate No. 
and signed it, and had the same witnessed, and the certificate for some 
reason was left upon the desk—-as the young lady 
office whom was dictated. Several weeks after its execution she 
called attention the fact that the assignment had never been 
mailed the State Bank Boca Grande. thereupon dictated letter 
either the cashier the bank the bank itself enclosing the assign- 
ment question. That letter, from memory, was dated the 16th 
February, 1929. The assignment requested the transfer this 
this certificate—from myself son above mentioned. The as- 
signment was returned later either the cashier someone con- 
nected with the bank, advising that arrived too late the bank has 
closed its doors, and don’t know what became the assignment, except 
that was returned office. That’s all.’’ 


The defendant also testified that the transfer the certificate from 
himself his son was ‘‘purely that the assignment was made 
the month December, not later than that. testified that the 
bank its doors February 16, 1929. 

Under the statute, section 4128, Rev. Gen. St. 1920, amended 
chapter 13576, Acts 1929, provided: 


who shall have transferred their shares registered 
the transfer thereof within six months next before the date the failure 
such company meet its obligations, with knowledge such im- 
pending failure, shall liable the same extent they had made 
such transfer, the extent that the subsequent transferee fails 
meet such liability; but this provision shall not construed affect 
any way any recourse which such shareholders might otherwise have 
against those whose names such shares are registered the time 
such failure. Provided the seller shall have notified the bank writing 
registered mail taken receipt from bank 
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therefore appears that the attempted registration the assign- 
ment Mr. Treadwell, according his own evidence, was made within 
six months before the date the failure the bank, and, under the pro- 
visions the statute above quoted, was liable the same had 
not attempted transfer the stock his son. 

The declaration contained necessary allegations establish the lia- 
bility the defendant. The defendant did not plead the general issue, 
but only attempted his plea set defense that was not 
stockholder the defunct bank the time the failure the bank. 
The plea was defective, that constituted defense under the pro- 
visions the statute, but, was allowed stand without challenge, 
have considered its strongest possible phase have been plea 
denying liability stockholder because the defendant was not stock- 
holder the time the failure the bank implication within 
the statutory period prior the failure the bank. All other allega- 
tions the declaration were admitted the defendant’s failure 
traverse deny the same. His own testimony shows his liability 
stockholder, and therefore there error the judgment, and same 

Affirmed. 


HOLDER BANK DRAFT NOT PREFERRED 
CREDITOR 


Missouri Pacific Railroad Co. Taylor, Bank Commissioner, Supreme 
Court Arkansas, Rep. (2d) 642 


The Little Rock agent the plaintiff railroad company, desiring 
transmit funds the company St. Louis, purchased from 
Little Rock bank drafts its St. Louis correspondent, which drafts 
were dishonored because the failure the Little Rock bank. 
was held that the plaintiff company was not preferred creditor. 


Separate interventions the Missouri Railroad Co. and the 
Missouri Transportation Co., against Walter Taylor, bank 
commissioner, the liquidation the American Exchange Trust Co. 
From orders entered demurrers disallowing claims prior claims, 
but allowing them general claims, claimants appeal. Affirmed. 

Wiley and Henry Donham, both Little Rock, for appellants. 

Nat Hughes and Sam Rorex, both Little Rock, for appellee. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 135. 
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McHANEY, J.—Appellants claim preferred prior creditors 
the American Exchange Trust Co., hereinafter called the bank, under 
the following state facts: November and 15, 1930, the local 
agent Little Rock the Missouri Railroad Co., having funds 
his hands which desired remit his company St. Louis, Mo., 
purchased from the bank two bank drafts checks aggregating 
$1,931.31, drawn bank St. Louis where kept deposit sufficient 
cover same, which were delivered said agent and him imme- 
diately sent mail his company St. Louis. like transaction 
took place between the agent the transportation company and the 
bank, the agent being delivered three bank drafts checks the same 
bank St. Louis, aggregating $264.01, November 15, 1930. These 
drafts were never paid the bank was not open for business after 
November 15. Separate interventions were filed appellants the 
chancery court asserting the right classified prior creditors, 
which the bank commissioner demurred. The court sustained the de- 
murrer, disallowed the claims prior, but allowed them common 
general claims. 

The chancery court correctly disallowed the claims prior pre- 
ferred, and classified them common general claims. Act 107 
the Acts 1927, 297, classifies all the bank which the 
commissioner has taken charge secured, prior, general creditors. 
There contention that appellants are secured creditors, and 
casual reading said act defining prior creditors shows that appellants 
not come within either the seven subdivisions thereof defining prior 
They are not the beneficiaries express trust defined 
subdivision nor the owner the proceeds collection made 
said bank and not remitted defined subdivision nor the 
owner remittance the bank, the proceeds collection made 
it, defined subdivision The act provides that creditors not 
this section hereinabove classed secured prior creditors said 
bank, including the State Arkansas and any its subdivisions, shall 
general creditors thereof.’’ 

The authorities relied upon appellants, such Darragh Co. 
Goodman, 124 Ark. 532, 187 673; Rainwater Federal Reserve 
Bank St. Louis, 172 Ark. 631, 290 69; Taylor, Bank Com’r, 
Corning Bank Trust Co., 183 Ark. 757, (2d) 557, are not 
point for the reason that they had with the proceeds collections 
made the failed bank with remittances for collections made such 
bank. Here the bank made collections for appellants. Their agent, 
instead sending collections had already made appellants St. 
Louis the form which held them, whether cash otherwise, 
elected purchase drafts said bank drawn St. Louis bank and 
remitting same appellants St. Louis this form. doing 
appellants became mere creditors said bank, and the transaction 
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different from that decided the recent case Taylor, Bank Com’r, 
Dermott Grocery Commission Co. (Ark., January 18, 1932) 
(2d) 23, 24. there said: Appellee’s situation fails fit this 
definition any respect. The bank made collection for appellee. 
Its own agent made the collection from Townsend, presented the check 
the bank, and asked and did become its creditor taking 
check. Not being collection made the bank, the 
sixth subdivision the act has application. Nor does any other pro- 
vision the act defining prior 

The situation appellants the same its agent had deposited 
the money the bank and immediately drawn his check against the 
deposit and forwarded same appellants St. Louis. was con- 
venient form which transmit the money St. Louis and one 
general usage, but can make difference that such the fact, be- 
cause appellants became mere creditors the bank thus electing 
transmit its funds. 

The decree the chancery court therefore correct and must 


Recovery Thirty-Three- Year-Old Claim 
Denied 


recent decision interest Duplantie National Cash 
Register Company, 181 Rep. 656, decision the 
Court Appeals Ohio. this case unsuccessful 
attempt was made recover claim arising thirty-three 
years before suit was brought. 

The suit which was based upon verbal contract alleged 
have been made the year 1887, was brought 1930. 
The contract was alleged have been entered into between 
the plaintiff and John Patterson, Robert Patterson, and 
Joseph Crane, acting for the National Cash Register Com- 
pany. The plaintiff alleged that performed services 
perfecting the cash register and that the three individuals 
named agreed that should paid $20,000 for such services 
soon the company “got its feet.” 

After the alleged contract was made Duplantie worked 
for the defendant cash register company for time Dayton, 
Ohio, and then sought other employment. subsequently 
returned Dayton and sought employment with the cash 
register company. Failing receive the employment 
made appeal for charity October 14, 1919. this 
appeal made references his services rendered 1887, 
stating that “you said that could you would pay 
well for work.” was the first allusion made 
contract any writing between 1887 and the date the letter 
was written. 

July 1920, the cash register company issued check 
and voucher for $1,000. The check bore the following in- 
dorsement: endorsement shall constitute accept- 
ance this check full payment account shown state- 
ment bearing duplicate number and attached this check 
when issued.” 

The voucher issued the date the check stated that the 
check was issued “part payment for services rendered 
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early days.” July 10, 1920, another check for $4,000 
was issued payable Duplantie, and this check was stated 
payment full account for work done for 
the Company.” About six years later checks 
amounting $1,800, were issued the company Du- 
plantie, each which provided for payment full. 

The plaintiff’s claim was, course, old barred 
the statute limitations unless could show that had 
been revived some way. attempted prove that the 
issuance the first check for $1,000 had the effect reviv- 
ing the verbal contract against the statute limitations. 
also sought show that the issuance the check had 
the effect making the original contract for the payment 
$20,000 liquidated claim, that is, claim for definite 
amount agreed upon the parties. The reason for showing 
that the claim was liquidated was that claim that nature 
cannot compromised. order for claim com- 
promised and smaller amount given full payment thereof 
necessary that there dispute between the parties 
the amount due. 

was held that issuance the $1,000 check did not 
revive the plaintiff’s claim liquidated claim and that the 
court was justified instructing verdict for the defendant. 
The reasons for this decision are stated the following 
paragraphs quoted from the opinion: 


may concede that such check had the effect reviving 
the claim against the statute limitations, but cannot agree 
the proposition that was revived liquidated claim. the 
first place the voucher check describes the claim ‘part payment 
for services rendered early days.’ This did not contemplate 
liquidated claim. order make the further claim that was 
revived, not only against the statute limitations, but 
make the claim liquidated one, would require further statement 
that the payment was upon the contract for the payment $20,000 
for services early days. The testimony the plaintiff the 
effect that the Pattersons made the contract originally for pay- 
ment $20,000 not sufficient itself show that Patterson 
revived this verbal contract for the payment $20,000, that 
contemplated that the plaintiff was claiming under 
contract for payment that amount. must have known that 
the statute limitations would bar relief upon such contract, 
and, claim had been made any written communication 
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him, cannot escape the conclusion that the claim itself was not 
liquidated claim the time the issuing the check for $1,000 
1920. ‘The contention that liquidated claim not subject 
settlement for smaller amount technical claim. laid 
down Ohio Jurist, page 162, that “the rule highly technical, 
and looked upon with disfavor the courts, and its operation 
confined cases strictly within it.” history this rule 
discussed Mr. Justice Fuller the case Chicago, Milwaukee 
St. Paul Ry. Co. Clark, 178 353, 365, Ct. 924, 928, 
Ed. 1099, and the conclusion thus stated: result 
the modern cases that the rule only applies when the larger sum 
liquidated, and when there consideration whatever for the 
surrender part it; and while the general rule must regarded 
well settled, considered far with disfavor confined 
strictly cases within 

This defense the present case technical one, and not 
enlarged, but confined strictly the facts the 
case. Was there any defense this claim for $20,000 the time 
the issuing the check for $1,000 1920? think counsel 
for the plaintiff error ignores the fact that the claim the 
express contracts was not shown any writing, and that the claim 
itself stale that the cash register company could have defended 
against the claim. was sense liquidated claim. was 
most claim such doubtful import that was subject 
compromise. hold that the issuing the check concludes the 
cash register company from questioning the so-called liquidated claim 
for $20,000 ignores the situation the original claim the time 
the payment the $1,000. The claim for $20,000 was not 
liquidated claim, and the asesrtion the claim the cash register 
company would have had complete defense prior the giving 
said check. 

Jr., decided the New York Court Appeals, 231, 
1034, and the purport the note, well the decision, 
the effect that any defense against the so-called liquidated 
claim before the payment sufficient destroy its character 
liquidation. 

our judgment there doubt that the claim upon the 
contract was not the date the issuance said check liqui- 
dated claim, and that not entitled the status liquidation 
after the issuance and payment the check. urged that the 
case should least have gone the jury upon the question 
liquidation, and that the court erred deciding matter 
law. This question has been before the courts this state, and 
has been decided that, where there any doubt upon the issue 
accord and satisfaction, the case must submitted the 
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jury; but, case where the facts are undisputed, the 
court may decide the question matter law and instruct 
verdict accordingly. The question here whether the facts are 
clear and undisputed justify the court directing verdict. 
are opinion that they are. The claim was undoubtedly 
nonliquidated claim. Even the evidence the plaintiff did not 
tend take the case out this status prior the issuance 
the check July 1920. There effort prove that the 
verbal status the claim did not make the claim unliquidated, and 
that the issuance the checks was confined the status the 
claims then presented. therefore reach the conclusion that the 
trial judge was within his rights instructing the verdict. 


Payment Dividends Out Capital 


The question considered the Court Appeals 
Maryland the case Barlett Smith, 160 Atl. Rep. 440, 
was whether innocent stockholder could required 
refund dividends seemingly declared regular course 
business out profits, but actually declared and paid out 
capital. The court decided that where the corporation 
became insolvent after the dividends were paid but was not 
insolvent the time the dividends were paid, such dividends 
could not recovered. The court pointed out that this rule 
has been applied the Federal courts but that not 
followed all states. The court further held that dividends 
paid when the corporation was insolvent could recovered. 

The opinion the court reads part follows: 


The important questions are: Can innocent stockholder 
required refund dividends seemingly declared regular course 
business out profits, but actually declared and paid out 
(1) When the corporation was not insolvent the time 
the dividends were paid, but subsequently 
(2) When the corporation was insolvent the time the dividends 
were paid? 

The first question has been answered the negative the 
Supreme Court the United States (McDonald, Receiver, 
Williams, 174 397, Ct. 743, Ed. 1022) and 
the federal courts generally. See Wood National City Bank 
A.) (2d) 661. 

These courts have repudiated the trust fund doctrine applied 
capital stock. 
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There substantial authority the other side jurisdictions 
other than federal. illustrations, see Williams Boice, 
Eq. 364; Mills Hendershot, Eq. 258, 265, 542 
(cited with approval Day S., Eq. 736, 740, 126 
302); Cottrell Albany Card Paper Co., 142 App. Div. 148, 
126 1070 (cited with approval Small Sullivan, 245 
350, 157 261); Mackall Pocock, 136 Minn. 
161 228, 1917C, 390; Minnesota Thresher Mfg. 
Co. Langdon, Minn. 37, 310; Detroit Trust Co. 
Goodrich, 175 Mich. 168, 141 882, Ann. Cas. 1915A, 82; 
Cook Corporations Ed.) 548. Some these decisions 
are under statutes; and some are jurisdictions which not 
accept the trust fund doctrine; and one more them the stock- 
holders were not innocent. Such cases are cited not for their con- 
clusion, but for the argument. far are advised this 
pioneer case this state the specific questions 

this situation are disposed follow the federal decisions 
being more accord with modern conditions and with the realities 
life. these days stocks corporations are widely held 
that would practically impossible for stockholders generally 
know whether not each semi-annual dividend paid regular 
course was earned. Whatever their position may theoretically, 
practically they are better position than creditors know 
the condition the company, and would unfair and unrea- 
sonable burden require them pay back, years after they have 
been spent, dividends received good faith from solvent corpo- 

the second question there but little conflict the 
authorities. generally held that dividends paid when the 
corporation was insolvent may recovered for the benefit 
creditors. illustrations: Powers Heggie, 268 Mass. 233, 167 
314; Williams Boice, supra; Detroit Trust Co. Goodrich, 
supra; Fricke Angemeier, Ind. App. 140, 101 329; 
Minnesota Thresher Mfg. Co. Langdon, supra; Mackall Pocock, 
supra; Wood National City Bank (C.C.A.) (2d) 661; 
Cook Corporations Ed.) 548; Fletcher, Cyc. Corpo- 
rations, 33, 37. 

sufficient and satisfactory ground that money paid after 
insolvency was taken from fund held trust for creditors and 
did not belong the corporation; and could give title 
the money paid one who did not receive bona fide and for 
Fogg Blair, 534, 541, Ct. 338, Ed. 721; 
McDonald Williams, 174 397, 404, Ct. 743, 
Ed. 1022. 


Digest Recent Business Decisions 


Below are given, digest form, recent decisions the State and Federal Courts affecting 
business. The decisions are grouped under appropriate headings, alphabetically 
arranged. the beginning each decision are given the title, the court 
which was decided, and the reporter citation 
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Decisions 

Page 
Master and Servant 820 
Unfair Competition 831 
Workmen’s Compensation ............ 833 
CORPORATIONS 


Stockholder Entitled Inspect Rec- 
ords Corporation 
Rogers American Tobacco Co., New 


York Supreme Court, 257 Supp. 
321 


Richard Reid Rogers, 
holder the American Tobacco Co., 
made application for mandamus 
order against the American Tobacco 
Co., and the officers having custody 
the records the organization, 
asking inspect the minutes 
two meetings the board direc- 
tors, the minutes certain stock- 
holders’ meeting, the charter the 
company and any amendments 
thereof, original list officers 
and employees whom distribu- 
tion 56,712 shares common 
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stock was approved, salaries paid 
each officer and employee partici- 
pating the distribution the 
stock, and any other benefits other- 
wise received officers and em- 
ployees. was held that the appli- 
cant was entitled make the in- 
spection the records question 
and that the mandamus order should 
granted. The court held over 
the objection the company that 
the court had jurisdiction 
compel inspection the books 
foreign corporation. 


holding that the applicant was 
entitled the order the court wrote 
follows: 


The plan adopted the American 
Tobacco Co., over the opposition the 
applicant (Rogers) was such 
nature that the proportion plain- 
holdings the company was 
was likely seriously altered. 
any bad faith the part the 
plaintiff desiring know the full 
details this plan, and know the 
identity the persons who would 
benefit by, and what extent each 
them would benefit by, it. can 
think circumstances under which 
stockholder would have clearer 
right full disclosure the direc- 
tors the nature and effect their 
actions. can better than cite 
from the opinion Mr. Justice Bijur 
Farmers’ Loan Trust Co. Pier- 
son, 130 Misc. Rep. 110, 120, -121, 
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The most serious objection made 
respondent (the company) that 
the Supreme Court has 
tion “to compel inspection the 
books foreign and 
Rappleye, App. Div. 84, 85, 
338, appeal dismissed, 161 
ination the Rappleye Case reveals 
“that proper case for the exercise 
the court’s discretion had not been 
made out.” The opinion, however, 
dictum, discussed the question juris- 
diction, and laid down the rule for 
this department that the Supreme 
Court has jurisdiction issue 
mandamus examine the books 
foreign corporation duly authorized 
business the state New 
York. quite clear that the dis- 
missal the appeal the Court 
Appeals did not mean that the Court 
Appeals approved the discussion 
the opinion below the jurisdic- 
tional question, since been 
specifically held that the Appellate 
Division was actually passing upon 
question the proper exercise 
discretion justice Special 
Term. therefore feel that the prob- 
lem raised the Rappleye Case has 
not yet been squarely decided this 


Brotherhood Printers, Decorators, 
and Paperhangers America, 218 
115, 119, 112 752, 753, 
Seabury, J., speaking for the Court 
Appeals, laid down the following 
proposition: foreign corpo- 
ration accepts license business 
this state ... may treated 
domestic corporation the extent 
rendering subject the writ 
mandamus.” And that very opinion 
porting this statement the law. 
must therefore assumed that the 
Rappleye decision depending upon 
the fact that the corporation was not 
authorized business New 
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that the convenience, both petitioner 
and respondent, dictates that the 
books and records which are New 
York City should examined there. 
Another reason urged why the order 
should not granted the anomalous 
one that, board directors has 
done its duty well the present 
directors the American Tobacco 
Co. have performed theirs, 
holders may not inquire into any plans 
they may have benefit employees, 
considering themselves employees. 
sufficient answer that the directors 
are nevertheless, regardless the 
magnitude their success, the 
strictest fiduciary relation the stock- 
holders, and must make full dis- 
closure what profits they would 
make out any scheme submitted 
them for the approval the com- 
pany. 


FIXTURES 


Mortgagor Entitled Possession 
Engine 

Morgan Utilities, Inc., Kansas City 
Life Insurance Co., Supreme Court 

The plaintiff, Kansas City Life 
Insurance Co., sold the Jewell 
Realty Co., plantation 
back from the realty company 
mortgage security for large 
proportion the purchase price. 
There was located upon the land 
gin, which was treated both 
parties part the realty and 
included both the deed and mort- 
gage such. Located the gin 
building was oil-burning engine 
which weighed 25,000 pounds, set 
upon heavy concrete base with 
bolts imbedded the concrete. 


816 


tached the engine was large 
oil tank buried four five feet 
the 

April, 1928, the realty com- 
pany was default the payment 
its indebtedness and the plaintiff 
brought suit foreclose its mort- 
gage. November, 1929, 
ceiver was appointed take charge 
the mortgaged property. De- 
cember, 1929, the realty company 
sold and delivered the engine and 
tank, which had been damaged 
fire occurring November the 
Morgan Utilities, Inc., for con- 
sideration $500. The plaintiff 
did not discover that the engine 
and tank had been removed from the 
premises until about April 1930. 
Prior that date decree fore- 
closure had been entered 
sale advertised. April 5th, the 
property was sold pursuant the 
decree the court. the sale 
the commissioner 
the sale included the engine but 
personal property. 

short time thereafter the 
Morgan Utilities, Inc., was ordered 
show cause why should not 
return the engine and tank the 
plaintiff, the latter being the pur- 
chaser the foreclosure sale. The 
court made order directing the 
Morgan Utilities, Inc., return 
the property the receiver, but 
this was not done. Thereafter the 
Morgan Utilities intervened this 
suit, claiming the engine under its 
purchase. 

Upon hearing was held that 
the engine was the property the 
plaintiff. Finding that the value 
the property was $2,000, the 
court entered judgment against 
the Morgan Utilities that sum. 
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appeal was taken from the 
judgment, but the judgment was 
affirmed. The grounds for affirm- 
ance were that the engine was 
fixture and that title therein passed 
the Jewell Realty Co. deed 
and from that company back the 
plaintiff the mortgage. The 
plaintiff, therefore, was the owner 
the engine and the Morgan Util- 
ities acquired right therein 
its purchase from the realty com- 
pany. The rights the various 
parties are discussed follows 
the opinion the court: 


The court found that the engine 
and tank were fixtures, and think 
the preponderance the evidence sup- 
ports such finding. The engine was 
weighing 1014 tons, was set 
concrete foundation several 
thickness, with eight bolts buried 
the concrete. Both engine and tank 
were used operate the gin, and the 
undisputed evidence shows that they 
were sold with the land part 
thereof, with mortgage back the 
same property sold. addition 
this, was the intention the parties 
that they should fixtures, and the 
intention the parties one the 
principal rules determining whether 
able fixture. Ozark Adams, 
Ark. 227, 920, the rules 
for determining this question are stated 
the first syllabus follows: 
rules for ascertaining whether 
fixture are follows: (1) real 
constructive annexation the article 
question the realty; (2) appro- 
priation adaptation the use 
purpose that part the realty 
with which connected; (3) the 
intention the party making the 
annexation make permanent 
accession the freehold, this inten- 
tion being inferred from the nature 
the article affixed, the relation and 
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situation the party making the 
annexation, and the policy the law 
relation thereto, the structure and 
mode the annexation, and the pur- 
pose use for which the annexation 
has been made.” 


above stated, the undisputed 
evidence shows that the title the 
gin and all the 
passed the Jewell Realty Co. 
the deed from appellee (plaintiff) and 
was considered realty 
parties, and special mention was 
made thereof either the deed 
mortgage. its mortgage appel- 
lee, the Jewell Realty Co. parted 
with the legal title the realty and 
which had become 
permanent accession the freehold, 
and retained only equitable interest 
therein. Therefore, necessarily fol- 
lows that, not having the legal title, 
could convey none, except such 
had. But appellant (Morgan Utilities, 
Inc.) says that, since the engine has 
gone through fire which rendered 
unfit for use without extensive re- 
pairs, became personal property, 
ceased fixture, even though 
had formerly been such and was 
subject sale personal property 
the Jewell Realty Co. not 
the rule stated thus: 
mere temporary severance articles 
which possessed the character 
tures they still remain part the 
realty, and likewise where the sever- 
ance accident, least until the 
owner, appropriation otherwise, 
converts the parts 
tached into personality.” Here the 
owner the legal title, appellee, did 
not sever the fixture from the realty, 
nor was done with its knowledge 
consent, but against its will. 
could said that was severed 
the fire, still continued part 
the realty which appellant ac- 
quired title, against appellee, 
its purchase from the realty com- 


pany. 
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GAMBLING 


Vending Machines Held Gambling 
Devices 

Chambers Bachtel, United States 

Circuit Court Appeals, Fed. 
Rep. (2d) 851 

The plaintiff brought suit against 

number county and city law 

enforcement officers Bexar Coun- 

ty, Texas, and the city San 

Antonio, enjoin them from pre- 

venting the operation certain 

machines known the “Mills 

Mint Vendors.” The machines 

question are described follows 
the words the court: 


The machines are all alike. When 


lever pressed, three cylinders revolve 
independently each other, but side 
side, and mint the value 
approximately cents always auto- 
matically delivered, and sometimes, 
but not always, tokens are also auto- 
matically delivered. The machine can 
tokens, and, when is, the cylinders 
deliver any mint; may may not 
deliver more tokens. The tokens are 
stamped one side, “Property 
for amusement only.” There 
are printed each the cylinders 
the same pictures fruits and other 
objects, and whether any more tokens 
are paid out, and how many, 
depends upon what combinations 
printed objects come rest side 
side when the cylinders cease re- 
volve. ‘The bill alleges that the 
tokens have money exchange 
value, and that the only object 
playing the machines with tokens 
the entertainment derived from 
seeing the wheels round, looking 
the pictures, and reading amusing 
sayings. the removal pin, 
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coins ranging from nickel half- 
dollar can substituted for tokens, 
and then the machine becomes reg- 
ular gambling device. 


The Revised Criminal Statutes 
Texas make criminal offense 
keep exhibit for the purpose 
gaming slot machine, other 
devices, and require the sheriff 
other peace officer seize all gam- 
bling devices and after due notice 
destroy them. 

the trial court the plaintiff 
obtained decree granting 
junction, but appeal the decree 
was reversed, the court holding that 
the machines were gambling devices. 
The court’s discussion the nature 
the machines reads follows: 


are opinion that the machines 
controversy here are gambling de- 
State Rhode Island Certain Gam- 
There much reason 
them even when tokens are 
used operating them. would 
credulous person indeed who could 
believe that the customers playing with 
nothing but tokens 
amusement and were not actuated 
the belief that they could exchange 
them for money other thing 
there was agreement redeem 
the tokens cash goods. Formal 
agreements self-serving statements 
that nothing approaching gambling 
will permitted the use gam- 
bling rooms instruments 
unusual and are made for obvious 
pointed out the Supreme Court 
South Carolina Harvie Heise, 
150 277, 148 66, where 
this same kind machine was held 
gambling device. But there 
any doubt about the machine being 
gambling device when operated 
tokens, there can none when 
played with coins, for then money 
won lost, depending upon the 


positions combination the amus- 
ing pictures when the cylinders, after 
revolving, come rest. the easy 
method removing the pin the ma- 
chine becomes gambling device 
was not one before. Assuming that 
the machine innocent vender 
merchandise when the pin place 
and gambling machine when 
removed, are opinion that 
the trial court should not have issued 
the injunction. The ease with which 
the machine can converted from one 
into the other, and the manifest 
culty against which law enforcement 
officers would have contend deter- 
mining the method operation 
any particular moment, made the 
duty the trial court deny the 
injunction. 


INSURANCE 


Policy Prohibiting Keeping Gaso- 
line Premises 
St. Paul Fire Marine Insurance Co. 
Bachmann, United States Supreme 
Court, Sup. Ct. Rep. 270 

plaintiff against the 
surance company policy fire 
insurance the defendant contended 
that the policy had been forfeited 
reason violations certain 
warranties contained therein. One 
the warranties question, the 
increase hazard warranty, pro- 
vided that “unless otherwise pro- 
vided agreement writing added 
hereto, this company shall not 
liable for loss damage occurring 
(b) while the hazard increased 
any means within the control 
knowledge the insured.” 
other warranty, the prohibited arti- 
cles warranty, read follows: “Un- 
less otherwise provided agree- 
ment writing added hereto, this 


a 


BUSINESS LAW SECTION 


Company shall not liable for 
loss damage occurring (d) while 
there kept, used allowed 
the described premises gaso- 


The defendant alleged that 
means within the knowledge and 
control the plaintiff and her 
agent agents the fire hazard had 
been increased; and that 
time the fire and prior thereto 
large quantities gasoline were 
kept upon the insured premises, with 
the knowledge the plaintiff and 
her agent agents. The plaintiff 
replied that the warranties had been 
modified rider added the 
policy; and also that prior the 
fire she had knowledge control 
the circumstances relied upon 
showing breach the warranties. 
The rider referred the plain- 
tiff altered the occupancy clause 
the policy, which had originally de- 
“occupied Produce Store,” 
that read, “occupied for bottling 
automobile oils, offices, and other 
mercantile purposes not more haz- 
ardous.” Another clause the 
policy permitted the insured “for 
present and other occupancies not 
more hazardous” such work 
and keep and use such materials 
were usual such occupancies. 
was shown that rule the West 
Virginia Fire Underwriters’ Associa- 
tion, which was part the insur- 
ance contract, provides 
word “materials,” used 
includes gasoline. was 
also shown that gasoline 
the business bottling automo- 
bile oils. 

The defendant introduced evidence 
tending show that the premises 
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were occupied the time the 
fire tenant engaged the 
illegal manufacture intoxicating 
liquors, and that large quantity 
gasoline was kept the premises 
for use the manufacture thereof. 
The defendant failed prove, how- 
ever, that the plaintiff had knowl- 
edge these facts. 


The case was tried the United 
States District Court, 
court instructed the jury that “un- 
less the had control 
knowledge the keeping and 
using such gasoline the opera- 
tion such stills, such keeping, 
using and operation constitute 
that “the defendant 
estopped avoid the policy because 
the fact that quantities gaso- 
line were kept and used upon the 
premises since the said 
mitted the bottling automobile 
oils which according the uncon- 
tradicted evidence 
oline.” 

The verdict was for the plaintiff 
and the judgment entered thereon 
was the United States 
case was subsequently reviewed 
the United States Supreme Court. 
That court held that the instruc- 
tions the trial court, while cor- 
rect far they related 
the defense based upon the increase 
hazard warranty, were erroneous 
respect the defense based 
the prohibited articles warranty. 
The court pointed out that while 
the increase hazard warranty was 
not violated unless there was 
increase hazard within the 
edge and control the insured, 
the prohibited articles warranty 
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might violated prohibited 
article was kept the premises 
even without the knowledge and 
control the insured. The point 
determined was whether the 
manufacture intoxicating liquor 
was more hazardous than the bottling 
automobile oils, since was 
more hazardous the presence 
gasoline the premises 
justified the rider. The Supreme 
Court held that this question should 
have been submitted the jury 
and because the trial court’s 
failure submit the question the 
Supreme Court reversed the judg- 
ment. The court wrote part 
follows: 


holding the court was 
error. Because the terms the 
rider, determination the hazard 
involved was essential maintaining 
the defense under the prohibited arti- 
cles warranty well that under 
the increase hazard warranty. But 
the two warranties are distinct. The 
latter not violated, unless there 
increase hazard within the knowl- 
edge and control the insured. The 
former may violated tenant 
keeps the prohibited article the 
premises, even this was done with- 
the knowledge and control the 
insured. Liverpool London Insur- 
ance Co. Gunther, 116 113, 
128, 129, Ct. 306, Ed. 
575; Gunther Liverpool London 
Globe Insurance Co., 134 110, 
116, Ct. 448, Ed. 857. 
Compare Imperial Fire Insurance Co. 
Coos County, 151 452, 463, 
The rider attached 
altered the prohibition against gasoline 
only the extent permitting 
kept and used for the purpose 
bottling automobile oils, for “other 
mercantile purposes not more hazard- 
ous.” The court could not say 
matter law whether the business 
operating moonshine stills was was 


not more hazardous than that 
bottling 
Royal Exch. Assur. London 
Thrower 246 768, 772; 
Phenix Assur. Co. Franklin Brass 
Co. (C.C.A.) 166, 171; 
Schaffer Hampton Insurance Co., 
183 Minn. 101, 235 618. 
was more hazardous, the presence 
the gasoline constituted violation 
the warranty. The question should 
have been submitted the jury. 


MASTER AND SERVANT 


Employee’s Right Under Employ- 
ment Contract 
Robin Sydeman Brothers, Inc., Su- 
preme Court Appeals Virginia, 
163 Rep. 103 


October 11, 1929, the de- 
fendant employed the plaintiff 
manager its chain store Nor- 
folk, Va., under written contract 
containing the following agreement 
compensation: 


The Employer agrees pay Em- 
ployee for his services sum equiva- 
lent five per cent. all monies 
deposited the bank designated 
the Employer received from sales and 
collections said store while Em- 
ployee its employ and computed 
yearly after deducting the total amount 
weekly remittances sent Employee 
from Headquarters during the current 
year Employees weekly drawings. 
This drawing account for 
the amount $100.00 Dollars per 
week and shall charged against 
and deducted from Employees com- 
pensation. Employee not the 
employ the Employer for least 
six months Employees 
not exceed his drawing account. 


The contract provided that the 
term the agreement was from 
week week. 

October 17, 1929, the con- 
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tract was modified with regard 
the compensation the plaintiff 
and new arrangement 
forth letter written the 
defendant. was provided that 
the plaintiff should receive draw- 
ing account $100 
figured the basis $100,000 
annual business for his store, with 
the understanding that 
tions and delinquent losses should 
least good the average 
the entire chain. Provision was 
made for payment bonus 
case the business proved greater than 
$100,000. was also arranged 
that the employment should not 
terminate before September 1930. 

Subsequently, March 1930, 
the defendant wrote the plaintiff 
letter enclosing check for $75 
that this the 
amount was receive until his 
results warranted return his 
former drawing. The 
turned the check the defendant 
stating that his contract called for 
weekly drawing $100 and that 
could not accept anything less. 
The defendant then sent the plain- 
tiff check for $100 and March 
11th wrote him that had decided 
return him his former draw- 
ing. the letter the defendant 
expressed the hope that the plain- 
very inadequate and insufficient 
results would soon thing the 
past. 

The weekly payments $100 
were made until May 17, 1930, 
which date the defendant discharged 
the plaintiff without notice. The 
plaintiff then brought suit 
cover compensation for 
mainder the term, which was 
fifteen weeks. 


The jury found for the plaintiff, 
thereby establishing the fact that 
the plaintiff was wrongfully dis- 
charged the defendant. The 
question then presented was whether 
the plaintiff was entitled damages. 

was shown that from the be- 
ginning the defendant received daily 
reports deposits the day’s 
business and could have seen 
the beginning that the volume 
business would not reach $100,000 
and that the collections and de- 
linquent losses were not good 
the average the entire chain. 

The court held that when the 
defendant retained the plaintiff 
its employ and continued pay 
him the $100 weekly after had 
knowledge that would not attain 
the results called for the con- 
tract, waived the right dis- 
charge the plaintiff for his failure 
comply with the terms the 
contract. Accordingly the court 
held that the discharge the plain- 
was wrongful and 
plaintiff was entitled recover 
damages the total amount salary 
for the unexpired term. holding 
that the plaintiff was entitled 
recover the court wrote follows: 

When the defendant obtained 
edge the fact that the plaintiff was 
not meeting the requirements the 
contract, had the right elect (1) 
stand upon the strict terms the 
contract and insist that the plaintiff 
produce volume business that 
would year amount $100,000 
and insist that the collections and 
losses would good the aver- 
age the chain, and the plaintiff 
could not meet these requirements (and 
the evidence conclusively shows that 
could not), the defendant had the 
right treat such failure breach; 
(2) the defendant had the right 
elect retain the plaintiff 
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manager, continue the $100 weekly 
payments, and condone breach. 
elected the latter. re- 
tained notwithstanding 
his failure comply with the terms 
the contract, continued pay him 
$100 per week for some ten eleven 
weeks after the president the de- 
fendant has unsuccessfully attempted 
reduce the payments $75, and 
when suited its convenience dis- 
charged the plaintiff and now claim- 
ing that the discharge was justified 
because the plaintiff failed comply 
with the terms the 

The terms the contract requiring 
the $100,000 volume business 
done, and that the collections and 
losses should good the aver- 
age the chain, were terms for the 
benefit the defendant and under 
the law could have insisted that 
they complied with, could 
waive them desired do, 
and the latter what did its 
conduct continuing the payments 
accordance with the plaintiff’s con- 
struction the contract, after had 
full knowledge the plaintiff’s failure 
comply with those terms. 

any event, whatever doubt there 
may have been the meaning the 
terms the contract regarding the 
moved the dealings the parties 
and the construction they placed upon 
those terms. When the plaintiff de- 
manded the weekly payment $100 
his letter March claiming 
that was entitled under the 
contract construed him, and 
the defendant paid that amount 
him and continued for ten 
eleven weeks, certainly acquiesced 
the plaintiff’s construction that 
was entitled paid $100 per week. 
more than one construction, then the 
courts will give that construction 
which the parties have placed upon 
it. Holland Vaughan, 120 Va. 328, 
122; Chick MacBain, 157 
Va—, 160 214. 

The plaintiff having been wrongfully 
discharged the defendant May 
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17, 1930, and under the contract being 
entitled his employment until Sep- 
tember 1930, period fifteen 
weeks, the measure his recovery 
the total amount wages for the 
unexpired term, which, this case, 
has already been correctly assessed 
and fixed the jury $1,500. 


RAILROADS 


Liability for Cotton Destroyed 
Fire 

Anderson, Clayton Co. Yazoo 

Mississippi Valley Railroad Co., Su- 

preme Court Louisiana, 141 So. 
Rep. 453 

Where cotton was destroyed 
fire, while standing freight 
car the point shipment and 
the railroad claimed that the loss 
was due fire concealed 
bales the time they were de- 
livered the railroad and that the 
railroad was therefore not respon- 
sible for the loss, the burden 
proving such fact rested upon the 

appeared that the cotton 
question was delivered the plain- 
tiff the defendant railroad com- 
pany Choudrant, about noon 
September 20, 1929, 
ment consignee New Orleans. 
The cotton was loaded one 
the defendant’s box cars. There 
was fire about the station 
during the time loading. Spark 
arresters all locomotives passing 
the depot while the cotton was there 
were good order. The defend- 
ant’s agent inspected the shipment 
loading, closed and sealed the car 
and issued bills lading. 
o’clock the following morning 


oO 
Cc 
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was discovered that the cotton was 
The fire destroyed the 


fire. 
cotton. 

was shown that when cotton 
baled with fire concealed it, the 
fire may smolder for two three 
days before reaching the outside 
and without giving off any smoke. 
However, such case, there 
strong odor which may detected 
for some hours before 
reaches the surface. 

affirming judgment for $3,- 
578.73 favor the plaintiff the 
court said: 


approaching the liability de- 
fendant for the loss the cotton, 
advisable ascertain whether the 
shipment was interstate intra- 
state shipment learn what law 
was governed—whether the act 
Congress, connection with the 
common law, the civil law, 
established this state. The ship- 
ment was from one point this state 
another point the state, but the 
shipment, order reach its destina- 
tion over defendant’s railway, had 
from the point its origin 
Vicksburg, Miss., and thence some 
distance through the state Missis- 
sippi until re-entered the state 
Louisiana reach New Orleans, its 
point destination. will therefore 
observed that, for considerable 
distance, the shipment went through 
the state Mississippi well 
through the state Louisiana. Under 
these facts the shipment 
state commerce. Hanley Kansas 
City Ry. Co., 187 617, 
Ct. 214, Ed. Western 
Union Telegraph Co. Speight, 254 
the act Congress, interpreted 
connection with the common law. 
Whitnack Produce Co., 258 369, 
Ct. 328, Ed. 665. 

There nothing the bill 
lading, nor would there seem 
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anything the act Congress, which 
either enlarges contracts defendant’s 
liability. Under the common law, the 
rule governing the liability com- 
mon carrier follows: 

“The liability the common carrier 
law, is, has been seen, un- 
usual and extraordinary one, based 
upon considerations public policy 
which have survived the wonderful 
change the circumstances under 
which they first arose. that law 
the common carrier regarded 
practical insurer the goods against 
all losses whatever kind with the 
exception (1) those arising from 
what known the act God, 
and (2) those caused the public 
which modern times, have 
been added those arising from 
the act the public authority, (4) 
those arising from the act the 
shippers, and (5) those arising from 
the inherent nature the goods.” 
Hutchinson Carriers (3rd Ed.) 
265. See, also, Elliot Railroads, 
vol. 4,,p. 605, 2201. 

Defendant does not contend that 
relieved from liability virtue 
any one the first three exceptions, 
and obviously not. the 
fourth exception, which comprises 
those losses arising from the act 
the shipper, defendant not liable, 
fire smouldering and concealed the 
inside any bale the shipment, 
which caused the loss. While the 
evidence points rather strongly the 
hypothesis that the cotton was de- 
stroyed reason the fact that 
the shippers delivered bale with 
fire smoldering and concealed the 
they nor defendant had knowledge, 
nevertheless this does not appear with 
legal certainty. The evidence, which 
circumstantial, does not exclude 
every other reasonable hypothesis 
the cause the loss except the 
hypothesis that was occasioned 
the manner advanced, namely, the 
delivery what known fire 
bale, that was occasioned any 
other act the shippers. de- 
fendant’s nonliability virtue 
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fifth exception the general rule, 
which comprises losses arising from 
the inherent nature the goods, 
does not appear, and there reason 
hold, that the nature cotton 
spontaneous combustion. Hence, 
the burden proof was defendant, 
defendant having received the cotton, 
show that the loss was occasioned 
one the fire causes named, and 
having failed so, defendant 
liable for the loss. 373, 
576. 

Were hold that the shipment 
was intrastate commerce, and there- 
fore governed the civil law, 
established this state, the result 
would not different. Article 2754 
the Civil Code provides that: 

“Carriers and watermen are liable 
for the loss damage the things 
entrusted their care, unless they 
can prove that such loss damage 
has been occasioned accidental and 
uncontrollable events.” 

Under this article necessary 
for the carrier prove that the loss 
was occasioned “accidental and un- 
controllable events” order escape 
liability. This involves proof the 
cause the agency that occasioned 
the loss. Here the proof does not 
show with legal certainty the origin 
cause the fire. the absence 
such proof, the loss imputed 
the fault the carrier. 


SALES 


Buyer Not Entitled Recover for 
Breach Warranty 


Tractor Co., Supreme Court Iowa, 
241 Rep. 307 


The plaintiffs purchased from the 


defendant tractor. 
They subsequently brought suit 
recover from the defendant, Carl 
Miller Tractor Co., for breach 
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implied warranty fitness 
the tractor for the purpose for 
which was intended. The plain- 
tiffs alleged that they purchased 
the tractor for road grading and 
that such purpose was made known 
the defendant. The suit was 
based upon section 9944 the 
Iowa Code the Uniform 
Sales Act), which provides: 


Where the expressly 
implication, makes known the 
seller the particular purpose for which 
the goods are required, and appears 
that the buyer relies the seller’s 
implied warranty that the goods shall 
reasonably fit for such purpose. 


The section further provides 
subdivision that express war- 
ranty condition does not negative 
implied warranty condition 
unless inconsistent therewith. 

The written order for the tractor 
did not warrant the tractor any 
respect. fact contained the 
following provision: warranty 
secondhand rebuilt tractors.” 
was held that the provisions 
the written order negatived im- 
plied warranty fitness and that 
consequently the plaintiffs were not 
entitled recover. holding 
the court said: 

Section 10000 the present Code 
(section the Uniform Sales Act) 
provides follows: “10000. Varia- 
tion implied obligations. 
any right, duty, liability would 
arise under contract sell 
sale implication law, may 
negatived varied express agree- 
ment the course dealing 
between the parties, custom, 
the custom such bind both 
parties the contract the sale.” 

The theory advanced the plain- 
tiff that there was nothing the 
contents the written warranty actu- 
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ally given, whether deemed 
relate the tractor other prop- 
erty only, that was inconsistent with 
implied warranty. this so, 
then division section 9944 becomes 
applicable. Such was the theory upon 
which the case was submitted the 
jury. Under section 10000 per- 
mitted the defendant negative 
legal implications express agree- 
ment the contrary. The pivotal 
question this case whether 
implied warranty, described sec- 
tion 9944, negatived provided 
section 10000 the declaration the 
contract already quoted: “No war- 
ranty secondhand rebuilt trac- 
tors.” see escape from the 
this question. The 
statement here quoted direct and 
unambiguous. quite exhausts the 
capacity the English language 
that direction. can conceive 
nothing that can added for 
the indicated purpose. 
said, therefore, that the written con- 
tract contained definite negation 
any implied warranty. 


Buyer Not Entitled Recover for 
Breach Warranty 
Troendly Case Co., Supreme 
Court Idaho, Pac. Rep. (2d) 
276 

The plaintiff purchased thresh- 
ing machine from the Case 
Threshing Machine Co. The con- 
tract purchase contained the fol- 
lowing warranty: 

good material, durable with good 
care, and, properly operated 
competent persons, capable 
doing much and good better 
work than other makes machines 
equal size working under the same 
conditions the same job. 


The contract further provided 
that after the operation the 
machinery the purchaser for 
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period six days the machinery 
should fail fulfill the warranty, 
written notice should given the 
Case Co., after which notice reason- 
able time should given the com- 
pany send competent person 
remedy the difficulty. was also 
provided that after such notice 
and opportunity remedy the 
difficulty the company failed ful- 
fill the warranty the part that 
failed should returned imme- 
diately the purchaser free 
charge the place where was 
received and the company should 
notified writing, whereupon the 
company should have the option 
furnish another machine part 
place the one returned 
return the money received for the 
machine part returned. 

The plaintiff brought this action 
recover for breach warranty 
under the contract. The defendant 
company, cross-complaint, set 
chattel mortgage the ma- 
chinery and asked the foreclosure 
thereof. 

appeared that the defendant 
received the machinery August, 
1929. did not work satisfac- 
torily and experts sent the com- 
pany worked various times 
properly. After all the experts had 
left and after last expert had 
informed the plaintiff that the ma- 
chinery could not made work, 
the plaintiff continued 
until had finished harvesting his 
grain. 


The machinery was not returned 
the place where was received. 
The plaintiff contended that the re- 
turn the machinery 


waived the company. sup- 


826 


port this contention the plaintiff 
testified that August 24, 1929, 
told the assistant district man- 
ager for the company that 
wanted definite understanding 
the return the machinery 
its continued operation. stated 
the time that could not con- 
tinue operate the machine 


would not pay expenses and that 


the machine belonged the Case 
people and would anything 
that they wanted him with it. 
Thereupon, according the plain- 
tiff’s testimony, the assistant dis- 
trict manager asked him continue 
its operation, stating that the Case 
people would stand back it. The 
plaintiff further testified that 
short time later again complained 
the assistant district manager 
about the machine, saying that 
could not operate and that 
would take wherever the Case 
anything they wanted with it. The 
assistant district manager then told 
him operate the machine and 
the best could. 

The conversations between the 
plaintiff and the assistant district 
manager took place within two 
weeks after the plaintiff 
ceived the machinery. 
time honest effort was being 
made both parties make 
function properly. 
retained the machinery and operated 
for least fifty days thereafter, 
continuing operate after 
was told expert that could 
not made work properly. 

was conceded that the six-day 
notice defects required the 
contract had been waived. 

The judgment the trial court 
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was favor the plaintiff. Upon 
appeal the judgment was reversed, 
the appellate court holding that the 
evidence failed establish waiver 
the condition the contract 
requiring return the machine and 
that the plaintiff, having failed 
comply with that reqirement, could 
not maintain suit for breach 
the warranty. The court stated 
that even the statements the 
assistant district manager could 
construed waiver the require- 
ment that the machinery 
turned, such waiver would have been 
without effect because the contract 
branch manager, salesman, expert, 
local dealer any other person 
unless authorized writing 
officer the company had any 
authority waive any requirement 
the contract. 

reversing the judgment the 
court wrote follows: 


Even if, under the evidence, appel- 
lant (defendant) has waived the time 
within which the defective machinery 
should returned under the contract, 
such fact did not waive the require- 
ment that, before the present action 
could maintained, the machinery 
supra. Since the contract gave appel- 
lant opportunity remedy any 
defect the machinery, and required 
latter failed make comply with 
the warranty, the mere fact that appel- 
lant’s agents requested respondent 
(plaintiff) keep the machinery 
under promise make work “was 
not waiver for all time come 
the seller’s right insist the 
return, but waiver only during the 
time that the seller was engaged 
effort make the machinery work, 
and for reasonable time 
Case Co. Rose, 191 Ky. 
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433, 230 545, 546; Wilson 
Nichols Shepherd, 139 Ky. 506, 

Generally, the fact waiver 
question determined from the 
evidence the jury. Advance-Rum- 
ley Co. Yancy, 100 Okl. 197, 
229P. 149; 862. Neverthe- 
less, where all the facts, admitted 
true, fail establish waiver 
matter law, the jury’s finding 
cannot stand. See Smith Minne- 
apolis Co., Okl. 156, 214 

Printed gold type the face 
the contract purchase sued 
was the statement: “No branch man- 
ager, salesman, expert, local dealer 
any other person unless authorized 
writing officer the com- 
pany has any authority waive, alter 
enlarge this contract make 
any new substituted different 
contract, representation warranty. 
Salesmen, mechanics and experts are 
not authorized bind the company 
any act, contract statement.” 

Even should conceded that 
the language used Mr. Homer, and 
other agents appellant, was such 
imply waiver the stipulation 
requiring return the machinery, 
nevertheless respondent confronted 
with the notice contained the con- 
tract that they were without authority 
waive any the stipulations the 
contract, unless authorized officer 
authorization shown. 


Setting Back Automobile Speed- 
ometer Fraud 


Lizana Edward Motor Sales Com- 
pany, Supreme Court Mississippi, 
141 So. Rep. 295 


action brought the 


plaintiff against the defendant 
motor sales company rescind the 
purchase secondhand auto- 
mobile truck one the questions 
raised was whether testimony 
witness was admissible show that 
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was the custom the company 
set back the speedometers. 

appeared that the time 
the sale the speedometer the 
truck showed that had been run 
testified that the defendant’s sales- 
man represented him that the 
truck had not been run more than 
7,500 miles and was good con- 
dition. The truck was very bad 
condition and had repaired 
number times. The former 
owner the truck testified that 
had been run for 15,000, 25,000, 
30,000 miles. 

was held that setting back 
the speedometer for the purpose 
deceiving customers to_mate- 
rial facts constitutes fraud and that 
the setting back the speedometer 
should have been Because 
the trial court’s refusal admit 
the evidence judgment favor 
the defendant was reversed upon 
appeal. reversing the judgment 
the court said: 


state that the setting back speed- 
ometers for the purpose deceiving 
customers material facts con- 
stitutes fraud. the case Nash 
Mississippi Valley Co. 
Childress, 156 Miss. 157, 708, 
was held that representations 
seller automobile with reference 
the mileage such car constituted 
representations material fact 
which the buyer had right rely, 
and that matter common 
knowledge that machinery all kinds 
depreciates value from wear and 
tear, and that the value 
hand automobile largely dependent 
upon the number miles has been 
driven. was further held that 
action recover damages 
the seller automobile reason 
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fraudulent representations relative 
the mileage car, admission 
evidence that seller was the habit 
setting back speedometers was not 
erroneous, that constituted evi- 
dence similar frauds perpetrated 
the same persons about the 
same time; and that other similar 
frauds may shown order 
show intent with which repreresenta- 
tions complained fraudulent were 

think, also, there dispute 
about the speedometer having been 
set back. 

the absence explanation, 
would seem that was done for 
the purpose deceiving prospective 
buyers, and done for this purpose, 
course, would amount fraud re- 
sulting from concealment material 
facts, when truth and fair dealing call 
for disclosure the facts, or, 
least, the doing act that would 
conceal such facts. 


TAXATION 


Tax Auto Transport Carrier Un- 
constitutional 
Nutt Ellerbe, United States District 
Court (E. South Carolina), Fed. 
Rep. (2d) 10058 
South Carolina statute, enacted 
1925, requires motor vehicle car- 
riers operating for the transporta- 
tion persons property any 


public highway the state 


obtain certificate from the state 
highway commission and pay 
license fee. Certain classes 
persons are exempted the 
operation this including 
farmers dairymen, hauling dairy 
farm products, lumber haulers 
engaged transportating lumber 
and logs shipping points. The 
act was amended 1930 and its 
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provisions were specifically extended 
require the certificate the case 
carriers engaged the business 
commonly known contract haul- 
ing freight property, where 
such carriers not operate upon 
route not receive patronage 
along the route. Since the enact- 
ment the 1925 statute the powers 
given the highway commission 
under that statute have been trans- 
ferred the railroad commission. 
Section the South Carolina 
General Appropriation Act, ap- 
proved May 1931, provides for 
the imposition taxes upon motor 
transport carriers for hire subject 
regulation the railroad com- 
mission, such taxes being based upon 
the gross revenue the carriers. 

The plaintiff, citizen Florida, 
operates twenty motor trucks 
hauling freight and property, his 
business being both intrastate and 
interstate. not common 
carrier but engaged the busi- 
ness commonly known contract 
hauling freight and property for 
compensation. does not operate 
upon regular schedule nor over 
regular route, nor does solicit 
route. Taxes were assessed against 
the plaintiff the sum $813.84, 
under the 1931 act. refused 
pay the taxes and the railroad com- 
mission revoked his certificate for 
the operation his motor trucks 
and threatened levy upon them 
for the payment the taxes. 
thereupon brought this suit against 
the members the railroad com- 
mission prevent them from en- 
forcing the collection the taxes. 


The plaintiff argued that the acts 
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referred above were unconstitu- 
tional applied him. con- 
tended that the act 1925 ex- 
empted favored class, namely 
farmers and dairymen hauling dairy 
farm products and lumber dealers 
engaged transporting lumber and 
logs from the forests shipping 
pionts, and argued that this exemp- 
tion was discriminatory. further 
argued that since the 1931 General 
Appropriation Act 
taxes only upon carriers subject 
regulation the railroad commis- 
sion, that the act 1925 applied 
him was unconstitutional, and 
was not subject regulation 
the commission and consequently not 
liable pay the taxes under the 
act 1931. The court upheld the 
plaintiff his contention. 

The plaintiff further contended 


that the act 1931, bringing 
tax bear upon gross revenues, 
was unconstitutional applied 
him because was engaged inter- 
state business and the tax assessed 
that act constituted direct 


The court also upheld the plaintiff 
this contention. 

The court decided that the plain- 
tiff was entitled interlocutory 
injunction and deciding said: 


This brings the merits. The 
plaintiff contends that the acts 
question, applied him, are 
conflict with the Constitution the 
United States, two grounds. The 
first ground that the act 1925 
provides for the regulation and taxa- 
tion all motor vehicle carriers for 
compensation but exempts favored 
class, namely, “farmers and dairymen 
hauling dairy farm products” and 
haulers engaged transport- 
ing lumber and logs from the forests 
the shipping points.” 
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argument substance that 
section the General Appropria- 
tion Act May 1931, provides for 
taxes only upon carriers for hire who 
are “subject regulation the rail- 
road commission,” and that the act 
1925 applied him uncon- 
stitutional, therefore not subject 
regulation the commission and 
consequently not liable pay the taxes 
under the act 1931. think this 
contention correct. There can 
doubt that the act 1931 applies 
only those who are subject regu- 
lation under the previous acts above 
cited. therefore the act 1925 
amended the act April 
the plaintiff, not subject 
the act, and consequently not subject 
taxation under the act 1931. 
agree also with the plaintiff that 
the exemptions made the Legisla- 
ture the act 1925 are arbitrary 
and conflict with the Constitution 
the United States. There 
doubt that the Legislature, far 
the Federal Constitution 
cerned, may classify objects taxa- 
tion; but such classification must not 
arbitrary, and must have some 
reasonable basis. Here 
private contract carrier for com- 
pensation. The state imposes upon 
him, for hauling freight and property 
over the highways the state, tax; 
but farmer may haul farm products 
for compensation, dairyman may haul 
dairy products for compensation, and 
lumber haulers may haul lumber and 
logs from the forests shipping 
points for compensation, and not 
required pay any taxes sub- 
ject the regulations provided the 
act. can perceive reason what- 
ever why the one should taxed and 
not the others. They are all private 
contract carriers and not common 
carriers; they all use the highways 
the state; they all obtain compensa- 
tion for their services; and they all 
carry freight and property. The mere 
fact that the carrier one case 
farmer dairyman hauling dairy 
farm products lumber hauler 
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transporting lumber and logs, while 
the plaintiff’s case transport- 
ing various other kinds property, 
furnishes valid ground for dis- 
crimination. Indeed, under the terms 
the act, the plaintiff cannot even 
haul farm dairy products, lumber 
from the forests shipping points, 
without paying the tax. valid 
reason can suggested why tax 
should imposed one case and not 
enter into any discussion the numer- 
ous cases upon the subject the 
right the state classify for taxa- 
tion. sufficient say that 
think this case controlled the 
principles announced the Supreme 
Court Smith Cahoon, Sheriff, 
Ed. 1264. 

decide now whether the other exemp- 
tions mentioned the statute would 
render unconstitutional not; but 
hold that the exempting 
farmers, dairymen, and lumbermen 
renders the statute invalid this 
plaintiff. 

Counsel for the defendants argues 
that the statute was not intended 
exempt farmers, dairymen, and lumber- 
men, except where they are hauling 
their own products; but the act pro- 
vides for the regulation and taxation 
all private contract carriers for 
hire and expressly excludes farmers 
and dairymen hauling farm dairy 
products, and lumber 
porting logs, etc., from its operation. 
There not syllable the act 
indicate that the Legislature meant 
confine the exemption those en- 
gaged hauling their own products. 
Indeed, such was the intention, the 
provision for such exemption would 
entirely superfluous, for the act, 
its very terms, does not apply 
those engaged hauling their own 
products, but only those who are 
carriers for compensation. 

The plaintiff contends also that the 
act 1931 lays tax upon gross 
revenues, and that inasmuch 
plaintiff engaged interstate busi- 
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ness, the act applied him 
conflict with the Constitution the 
United States because constitutes 
direct burden upon interstate com- 
merce. think this contention must 
sustained. The statute might have 
been drawn reach only the 
revenue derived from operations within 
South Carolina, but was not 
drawn, and applied all, must 
applied accordance with its lan- 
guage, which taxes the entire gross 
revenues the plaintiff, including 
his entire interstate The 
act therefore constitutes direct burden 
upon interstate commerce, and ap- 
plied the plaintiff, conflict with 
the Constitution. The decisions the 
Supreme Court the United States 
fully sustain the plaintiff this con- 
tention. 


TRADE-MARKS 


Registration Name ‘‘Avon’’ 
Denied 
California Perfume Co., Inc., 


United States Court Customs and 
Patent Appeals, Fed. Rep. (2d) 
885 


The California Perfume Co., Inc., 
applied for registration the word 
applied toothbrushes. The ap- 
plication was denied the Commis- 
sioner Patents the ground 
that the term 
His decision was based section 
the Trade-Mark Act Febru- 
ary 20, 1905 (15 USCA 85), 
the effect that mark which 
merely geographical name term 
shall registered under the terms 
the act. 


The applicant appealed from the 
decision, contending that the term 
“Avon” was not merely geographi- 
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cal within the meaning the stat- 
ute. was held, however, that the 
word was merely geographical with- 
the meaning the statute and 
that the application for registra- 
tion thereof was properly denied. 
holding the court wrote 
follows: 


understand appellant’s (ap- 
plicant’s) position, that “Avon” 
the name various towns 
least three states the United States, 
and that this extent the term 
geographical, but that not merely 
geographical, since the name also 
river the midland country 
England upon which William Shake- 
speare lived, and that the name sug- 
gests Shakespeare. was also argued 
orally appellant that “Avon” 
means river—any river. Appellant 
points out that parte Manogue- 
Pidgeon Iron Co., 2084, 
1901 214, was held that the 
word “delta,” although the name 
counties Michigan and Texas, 
well the name numerous small 
towns, was valid trade-mark for 
articles because its significance 
letter the Greek alphabet, and, 
general term applied the mouths 
some rivers, was superior its 
geographical meaning. Other author- 
ities are cited which deem refer- 
ence 


Appellant has called our attention 
other than one which merely geo- 
graphical. The name river 
geographical. de- 
fined “of pertaining geog- 
raphy.” Geography relates towns, 
countries subdivisions 
mountains, valleys, rivers, the 
names which suggest fixed loca- 
tions. Webster’s New International 
Dictionary (1932). “Avon” were 
term which described 
which not, appellant’s cited 
authority Manogue-Pidgeon Iron Co., 
supra, involving the 
would more point. 


UNFAIR COMPETITION 


Selling Competitor’s Customers 
Not Unfair Competition 
Rell Aetna Oil Service, Inc., Court 
Rep. (2d) 757 

Joseph Bell purchased from 
the administrator the estate 
Ernest Fullenwider, business con- 
death the name the Fullenwider 
Oil Co. This business consisted 
selling and distributing oil and oil 
products. Prior the sale the 
business John Crume and 
Hundley, who had been employed 
Fullenwider for years, formed 
partnership with Davis. 
These parties agreed purchase 
the Fullenwider business, provided 
sold for $20,000 less, and 
agreed that any case they would 
engage the oil distributing busi- 
ness, handling the products the 
Aetna Oil Service. The Aetna Oil 
Service agreed finance them. 

Immediately after the sale the 
business Bell, Crume, Hundley 
and Davis began business 
Crume-Hundley Oil Co. They be- 
gan once deliver products 
the Aetna Oil Service patrons 
obtained them, some these 
patrons being former patrons 


the Fullenwider Oil Co. 


time thereafter Bell 
brought suit against the Aetna Oil 
Service, corporation, the 
Crume-Hundley Oil Co., alleging 
that the defendants had entered into 
conspiracy destroy his business, 
and that wrongful acts com- 
mitted pursuant the conspiracy 
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had injured his business and dam- 
aged him the sum $25,000. 
Bell alleged that the defendants, 
misrepresentation and fraud, had 
induced many former customers 
the Fullenwider Oil Co. cease 
doing business with him and pur- 
chase the products the Aetna Oil 
Service through the Crume-Hundley 
Oil Co. Bell further alleged that 
unfair methods the defendants 
had induced the former employees 
the Fullenwider Company re- 
fuse work for him and enter 
the employ the Crume-Hundley 
Oil Co. 


The evidence failed sustain 
Bell’s allegations. was shown 
that while former customers the 
Fullenwider Co. were purchasing 
from the Crume-Hundley Co. 
unfair methods had been used 
obtain such patronage. appeared 
that before the sale Crume and 
Hundley informed such customers 
that they expected after the sale 
distribute products the Aetna 
Oil Service, that they were going 
try purchase the business 
the Fullenwider Co. the sale, but 
whether they succeeded failed 
they would handle the products 
the Aetna Oil Service. After the 
sale they informed these customers 
that they had failed purchase 
the business but that they were 
distributing oil and oil products, 
and they solicited the business 
all persons with whom they had 
dealt employees the Fullen- 
wider Co. did not appear that 
the defendants ever made any state- 
ment derogatory Bell the 
products which handled. did 
not appear that the Fullenwider Co. 
had any contracts with its cus- 
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tomers requiring them use its 
products over any stated period 
time. was shown that the em- 
ployees who left the Fullenwider Co. 
and entered the employ 
Crume-Hundley Co. did their 
own volition. 

Under these circumstances was 
held that unfair competition was 
shown and consequently Bell was 
not entitled recover damages. 
The only amount which was per- 
mitted recover was the sum 
$650, the rental value certain 
oil tanks owned the Fullenwider 
Co. and placed upon the property 
customers. These tanks had been 
used the Crume-Hundley Oil Co. 
delivering its products. 

holding that Bell was not 
entitled damages the court wrote 
follows: 


The Utopian era when the amenities 
common the social relations life 
shall applied the conduct 
business has not yet 
ness, under the present system, 
competitive its nature, and, unless 
one’s business has been affected 
the detriment and loss the use 
unlawful and fraudulent methods 
competitor, the law will not intervene. 
Each has the legal right solicit 
business and sell the other’s 
customers, and will not liable 
competitor whose business has 
been adversely affected long 


does not employ unlawful means. What 


means are unlawful, when employed 
competitor business, are set 
out Standard Oil Co. Doyle, 118 
Ky. 662, 271, 273, Ky. 
Law Rep. 544, 111 Am. St. Rep. 331, 
cited and relied appellant, but, 
was said that case, 
one man may fair methods compete 
with rival until sheer force 
competition, underselling out- 
bidding him, his built 
the detriment and ruin his 
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rival. The damage such case 
the eye the law damnum absque 
injuria. But different case pre- 
sented where one seeks not only 
build his own business the ex- 
pense rival’s, but impair, and 
possible, destroy, that rival’s busi- 
ness the use unlawful means 
saying and doing that which has 
lawful right say and do, 
far works loss and damage 

the Doyle Case the plaintiff al- 
leged and proved that the defendants 
entered into conspiracy and did 
ruin his business making false 
representations his customers and 
threats and intimidation. The de- 
fendants that case also harassed 
the employees following 
and interfering with them. Nims 
Unfair Competition (8d Ed.) 
said: “The law unfair com- 
petition might seem have the effect 
limiting the rights enjoyed all 
men trade freely with each other. 
But the restrictions imposed are 
not imposed upon traders alone, but 
equally all other citizens. The 
right trade not absolute right, 
but qualified one. Whether man 
damaging another’s business pro- 
fession fraudulent methods, 
threats, interference 
libel slander goods, obstruction, 
unfair methods any sort. 
the policy the law encourage 
fair trade every way.” 

This, substance, was the doctrine 
upon which the decision the Doyle 
Case, supra, was rested. The appel- 
lant (Bell), however, not entitled 
relief under this wholesome doc- 
trine, since failed prove that 
the appellees (defendants) had entered 
into conspiracy ruin his business 
unlawful means had employed 
unlawful means resulting damage 
him. 

Some point made the fact that 
the employees the Fullenwider Oil 
Co. refused work for appellant after 
became the owner the business, 
but did begin working for the Crume- 
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Hundley Oil Co. These employees 
testified that they changed their 
own volition and because they had 
been associated with and 
Hundley, with whom their relations 
had been friendly. They were under 
obligations work for the appel- 
lant, and the Crume-Hundley Oil Co. 
was acting within its rights employ- 
ing them. There was evidence 
conspiracy injure appellant’s busi- 
ness unlawful means, and the trial 
court properly refused submit this 
question the jury. 


WORKMEN’S COMPENSATION 


Assault Employee Compensable 


Lange Eureka Printing Works, Su- 
preme Court New Jersey, 157 Atl. 
Rep. 253 


Oscar Lange, employee the 


Eureka Printing Works, brought 
proceeding against his employer 
recover compensation for injury. 
appeared that Lange was em- 
ployed night watchman and 
was also required keep repair 
certain boilers. For this 
was furnished with tool box 
containing necessary tools and re- 
pair parts. 

the night the injury, Lange, 
while making his round duties, 
was struck the head and fell 
the floor unconscious. 
severely injured. The tool chest 
and tools furnished his employer 
were stolen, together with some 
his personal effects which had 
put the box. 

The employer contended that the 
assault was personal assault and 
that therefore there could 
recovery compensation. was 
held, however, that assault upon 
employee guarding his employer’s 
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property, perpetrated thief 
the course stealing the employer’s 
property, accident arising out 
and the course the em- 
ployee’s employment within 
meaning the Compensation Act. 
Accordingly was held that the 
employee this case was entitled 
compensation. holding the 
court said: 


think where, here, night 
watchman, whilst guarding his em- 
ployer’s property, was assaulted and 
injured thief the course 
stealing the employer’s property, 
finding the deputy commissioner 


that the injury was accident aris- 
ing out and the course his 
employment within the meaning 
section the Workmen’s Compensa- 
tion Act (P. 1911, 136 [Comp. 
St. Supp. **236—7 seq.]) was 
justified, even though the thief, 
stealing the employer’s property, in- 
cidentally carried away some the 
employee’s 

well settled that the mere fact 
that injury the result willful 
criminal assault third person 
does not prevent the injury from being 
accidental, within the meaning the 
Workmen’s Compensation Act. Nevick 
Law, 228, 100 234, 1917E, 
847. 


